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CoNGRESS, } HOUSE OF REPRESENTATIVES.
1st Session.

J Ex. Doc.
1 No. 246.

RAILROAD INDEMNITY WITHDRAWALS.

MESSAGE
FROM THE

PRESIDENT OF THE UNITED STATES,
TRANSMITTING

A communication from the Secretary of the Interior, with accompanying
papers.

APRIL

5, 1888.-Referred to the Committee on the Public Lands and ordered to be
printed.

To the Senate and House of Representatives :
I transmit herewith a communication of the 3d instant from the Secretary of the Interior, submitting, with accompanying papers, a draught
of a bill to provide for the revocation of the withdrawal of lands made
for the benefit of certain railroads and for other purposes.
GROVER CLEVELAND.
EXECUTIVE MANSION,

April 5, 1888.
DEPARTMENT OF THE INTERIOR,

Washington, April 3, 1888.
The PRESIDENT :
SIR: On the 23d of May last the Secretary of the Interior, with your
approval, laid rules upon certain Wagon and Railroad Companies, to aid
in the construction of which Congress had theretofore made land grants,
requiring the said companies to show cause by a day named why the
indemnity withdrawals theretofore made for the benefit of said companies, respectively, should not be revoked, and the lands therein embraced restored to the public domain.
These rules were designed to embrace and require responses from all
corporations claiming or entitled to have any lands which had been so
granted either directly to such corporations or through the medium of
any State or Territory. The rules were duly served; some of the corporations answered and others failed to do so. Copies of said rules
and a list of the corporations answering are hereto appended.
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After a full consideration of the answers and such arguments
responding companies thought proper to submit, the Secretary
Interior, on August 13, 1887, in a communication addressed to the
missioner of the General Land Office, revoked the orders of
theretofore made of lands in the indemnity limits of the ..c.>..u•a.u. ~au ,
Pacific Railroad Company, giving his reasons at length for the
sion arrived at. Thereafter, on August 15, following the ruling in
case, the Secretary revoked the indemnity withdrawals made
benefit of certain other companies, a list of which, together with a
of the decision in the case of the Atlantic and Pacific Railroad
pany, will be found herewith. Each withdrawal, thus revoked,
made under claim of executive authority.
In the consideration of the answers and arguments of the
responding companies, and in the examination of the granting
relation to others, it was disclosed that, whilst all the withdrawals
made by executive orders, yet, in regard to some of the companies,
executive orders were in obedience to legislative mandates to that
For illustration of this point I beg to refer to the legislation
a land grant was made to the then territory of Minnesota, to aid in
construction of -certain railroads described. The act of March 3, 1
(1l Stat., 195), granted for said purpose six alternate sections of
designated by odd numbers, on each side of the respective roads
vided for; with the right to select from designated sections, if
within another limit of fifteen miles, indemnity for deficiencjes of
lands. Subsequently, by act of March 3, 1865 (13 Stat., 526), this
--was increased to ten sections per mile and the indemnity limits
to twenty miles. By section seven of this last act it was n"''u,.rtali
"That as soon as the Governor of said State of Minnesota shall
or cause to be filed with the Secretary of the Interior maps u.u~"·l;;.•u:~~~~~u~
the routes of said road and branches, then -i t shall be the duty of
retary of the Interior to U'ithdraw from market the lands embraced
the provisions of this act."
The legislative mandates, in relation to the other roads referred
are substantially the same as in the act above quoted, except·that
tained in section four of the act of June 2, 1864, sup1·a, where, upon
filing of the map of the modified route allowed by said act, the
tary of the Interior is required toh reserve and cause to be certified and conveyed to said company • •
out of any public lands now belonging to the United States not
&c., ~~within fifteen miles of the original main line, an amount of
equal to that originally authorized to be granted * * * and if
amount of land * * * shall not be found within the limits of
fifteen miles therein prescribed, then such selections may be made
said modified line * * * within twenty miles thereof."
In the case of the Cedar Rapids &c., Railroad Company v. H
110 U. S., p. 27, the Supreme Court, construing this section and act,
said that it ''directs the Secretary of the Interior, when the new line
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shall have been established, to reserve all the lands without regard to
altemate sections within that limit.'' It is thus seen that under this law
the Secretary was directed to place in reservation a solid block of land,
o far as it was public and undisposed of, including both odd and even
sections alike, thirty miles wide and two hundred and seventy miles
long!.
This reservation was established, as directed, and continues to the
present day. It is true, it is not of the entire width for the whole length,
because it impinged, in localities, upon other railroad grants. But, as
an offset to this, where the new location, authorized by the act of 1864,
di"ferges from that made under the original act of May 15, 1856, the two
withdrawals-one of fifteen and the other of twenty miles limits-on
each side of located lines, for a distance of fifty miles, cover a territory
fifty miles wide, within which both odd and even sections are reserved.
No other grant that I am aware of has similar provisions, excluding
from settlement both the odd and eveu sections of the public domain
for the benefit of a corporation. However wise such an enactment may
have been, when made in 1864, there is no question, in my mind, as to
the unwisdom of allowing it longer to exist.
1\iy predecessor, Secretary Lamar, was in doubt as to whether, under
any circumstances, he was clothed with authority to revoke the withdrawals made in obedience to these legislative mandates, and was of
the opinion that under existing circumstances he had no such authority.
Hence, no action was taken in respect to the lands within the indemnity
limits of the roads referred ~o, and the same are yet withdrawn from
market and excluded from settlement.
Beyond the exceptional langu~ge to be found in the several acts re-·
ferred to, no facts or reasons have been shown, or are known to exist,
peculiar to the cases of these several corporations, which should entitle them to any more favorable consideration than was shown to
others; or which should enable them to keep the lands within their indemnity limits in a state of indefinite reservation. On the contrary,
all the manifest public advantages of a revocation of the indemnity
withdrawals of these lands are equally obvious; whilst the injustice
and inconvenience resulting from withholding them longer from settlement are believed to be equally injurious to the public interests.
Concurring in the views of my predecessor as to the restricted authority of the Secretary of the Interior in the premises, I respectfully
suggest that the condition of these grants in the particulars mentioned,
be brought to the attention of Congress, to the end that, if in its wisdom such a course shall be deemed advisable, authority may be conferred upon the Department to revoke the withdrawals and restore the
indemnity lands to market in the cases of these roads as in others; and
to give this suggestion a more practicable form, I beg to submit herewith the draft of a bill, which appears adequate to that result, if en·
acted in to law.
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The following railroad companies will be affected by the
legislation:
Under section seven act of March 3, 1865 (13 Stat., 526):
The St. Paul, Minneapolis and Manitoba, St. Paul, Stillwater
lors Falls, Stillwater & St. Paul, St. Paul and Northern
nesota Central, Winona & St. Peter, and the Southern M.IJGne:sota,
road Companies, and possibly the St. Paul & Sioux City R. R.
Under section five, act of May 12, 1864 (13 Stat., 72):
The Sioux City & St. Paul, and the Chicago, Milwaukee & St.
Railroad Companies.
Under section four, act of June 2, 1864 (13 Stat., 95):
The Cedar Rapids and Missouri River Railroad Company, now
ated by the Chicago and Northwestern Railroad Company.
Under section five, act of July 4, 1866 (14 Stat., 97):
The Southern Minnesota and Hastings & Dakota Railroad
nies.
Whilst considering questions relating to the land grants made
Congress, it has been disclosed that there is no provision of law
which a period can be fixed whereat said grants shall be dRt:P'rmiln.by those charged with their administration, to have been finally
It seems to me that this is an omission which should be speedily
died.
The statute books show that since 1823 Congress has made
such grants for wagon-roads, canals, river improvements and ~ ..~,·~vu
And during the sixty-five years which have passed since that date
one of the grants has been declared to be finally adjusted.
It is true some of them have been practically adjusted; in some
stances by a full satisfaction of the grant; in others, because the
has obtained aU the lands within the limits of the grant, yet
unsatisfied deficiencies. But none have been authoritatively or V~'"U.•&l•.J;
declared to be finally adjusted and closed, so far as I am advised.
til such authoritative declaration, there is nothing, that I know of
the law to prevent further investigation and action in perhaps the
est of these grants.
If in years gone by a tract of land bas been patented under one of
grants according to the construction of the law and rules then
ing in relation to the administration of said grant, and under a dit:IereJllti
construction of law now prevailing it should be held that the patent
issued without any authority whatever, such patent might perhaps
void and the grantee ask for a proper adjustment of the grant and
patenting of other lands which properly passed under the same,
cording to the new construction of law. This would necessarily
much hardship and injustice.
As an illustration of this, it may be stated t~at prior to the year
it was held that the time of the survey of a railroad route in the field
was the date of the definite location of the same, when the company's
rights attached to the lands within the granted limits, which lands be-
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came then identified by said location on the surface of the earth. This
rule of the department was based upon an opinion of the Attorney
General; and under it a number of grants were adjust.ed or partially
adjusted and lands certified and patented to different grantees. But
ill the early part of 1883 the Supreme Court of the TTnited States decided the case of VanWyck v. Knevals (106 U.S., 360), wherein it was
held that the.date of the definite location was when a map approved by
the Secretary of the Interior was filed in his office, and consequently
the rights of the compa.ny to granted land did not attach until that time
so as to cut oft" the rights of settlers, etc.
In some cases maps of definite location were not filed until construction was commenced, and in other cases not until it was completed along
the whole line of the road. But after survey in the field or during the
progress of the construction the claims of settlers to lands along the
lines of roads were rejected and the same patented or certified to the
beneficiaries under the grants, long before the lawful map of definite
location was filed. The consequence of this change might be litigation
and injury.
By the act of March 3, 1887 (24 Stat., 556), it is declared that if it
appear "upon the completion" of an adjustment of a railroad land grant,
"or sooner, that lands have been from any cause erroneously certified
or patented" under such grant, ''it shall be the duty of the Secretary
of the Interior" to demand a reconveyance of sa~d land, and upon refusal to comply, the Attorney General is required to institute legal
proceedings to recover the same; and this leaves the threat of litigation
to be continually overhanging, until the grant is authoritatively declared finally adjusted.
It is not difficult to suggest other cases to show the necessity for the
legislation recommended.
But apart from evils which may be specified, it seems to me on general principles that it would be in the interest of good administration
that there shoulrl be such a law~ so that this Department could be relieved of the vast amount of labor which its employes are called upon
to perform in relation to the re-investigation and re-adjustment of
grants, all matters in relation to which, ought long since to have been
finally closed beyond reopening.
The experience of ages has taught that in the ordinary a:fl'airs of men,
when business matters are settled, some formal act is done in the nature
of a declaration to that efl'ect, either by the passing of receipts, giving
releases, or doing something equivalent thereto. In the progress of
time enlightened legislation has supplemented this experience by the
enactment of statutes of repose, which pre-suppose, in the absence of
direct evidence, that, after a certain time, such matters have been finally
adjusted, settled and closed.
If such practice and law prevail in private business, where the transactions are comparatively small and inconsequential, affecting only in-
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dividual interests, how much more important is it that some
rule should obtain in matters of national importance, and of the
tude of these grants, deeply affecting the property rights of m1
people, confined to no particular locality but living throughout
three-fourths of the area of the whole country.
Respectfully submitting to your better judgment these views I
prepared another section to meet them, which is presented as the
section of the proposed act, and beg your consideration thereof.
I have the honor to be very respectfully,·
WM. F. VILAS,
Secretary.
AN ACT to provide for the revocation of the withdrawal oflands made for the
fit of certain railroads, and for ot.her purposes.

Be it enacted by the Senate and House of Representatives of the
States in Congress assembled, That section five of an act entitled "
act for ~ grant of lands to the State of Iowa, in alternate sections, to
in the construction of a railroad in said State," approved May twelfth,
eighteen hundred and sixty-four, and section seven of an act entitled
"An act extending the time for the completion of certain land-grant
railroads in the States of Minnesota and Iowa, and for other purposes,"
approved March third, eighteen hundred and sixty-five, and also section
:five of an act entitled "An act making an additional grant of lands to the
State of Minnesota in alternate sections, to aid in the construction of
railroads in said State," approved July fourth, eighteen hundred and
sixty-six, so far as said sections are applicable to lands embraced within
the indemnity limits of said grants, be and the same are hereby repealed.
SEC. 2. That the provisions of section four of an act approved June
second, eighteen hundred and sixty-four, and entitled "An act to amend
an act entitled 'An act making a grant of lands to the State of Iowa,
in alternate sections, to aid in the construction of certain railroads in
said State,' approved May fifteenth, eighteen hundred and fifty-six," be
and the same are hereby repealed, so far as they require the Secretary
of the Interior to re~erve any lands but the odd sections within the
primary, or six miles granted limits of the roads mentioned in said
act of June second, eighteen hundred and sixty-four, or the act to
which the same is amendatory; and all withdrawals of lands within
indemnity limits heretofore made for the benefit of any road or roads,
under or by virtue of said grants or any of them, and any reservations
of lands made under said provisions of the act of June second, eighteen
hundred and sixty-four, may be revoked, and the Secretary of the Int(~rior is authorized, in his discretion, to restore said lands to settlement
and entry, after affording due opportunity, by such notice as he may
consider proper to give to claimants under said grants, or any of them,
to show cause why said restoration should not be made.
SEC. 3. That whenever, in the opinion of the Secretary of the Interior, a grant of lands heretofore made by the United States to aid in
the construction of any rail or wagon road, canal, or other work of in·
ternal improvement, has been adjusted, and he deems it advisable that
said adjustment should be finally closed on the books of the Land Office,
he shall cause such notice to be given, by advertisement or otherwise,
as may seem to him proper, warning parties interested to come forward
within three months and show cause-why such adjustment should not
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at once closed. If a proper showing be made, he shall, as speedily
as may be, determine the matters involved, awarding to said parties
whatever they may be entitled to, and thereupon, or if no such showing be made, he shall at once direct the Commissioner of the General
Land Office to close finally the adjustment of said grant, and the same
shall not thereafter be re-opened. And after the closing of any such
adjustment, the Secretary shall revoke all withdrawals theretofore made
for such grant, and restore to settlement and entry, under the general
land laws, all public lands withdrawn thereunder remaining undisposed of.
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RULE RETURNABLE JUNE

27, 1887, ENTERED ON CERTAIN

COMPANIES TO SHOW CAUSE WHY THE LANDS HERETOFORE
DR.A.WN FOR INDEMNITY PURPOSES UNDER 1'HE RESPECTIVE
TO SAID COMPANIES SHOULD NOT RE RESTORED TO THE PUBLIC
MAIN.
DEPARTMENT OF THE INTERIOR,

Washington, Jltfay 23, 1887.
It appearing from the records of this Department that orders
drawing lands from tSettlement under the public land laws within
indemnity limits of the following list of land grant railroads are
existing, and that these several roads have either made selection of all
the lands to which they are respectively entitled, or have selected all
liable to such selection, in lieu of those lost in place within the limits
of their respective grants, viz:
Name of road, and State or Territory.

Date of withdrawal.

STATE OF ALABAMA.
South & North Alabama..........
*Mobile & Ohio River............
Alabama & Florida...............
.Alabama & Chattanooga..........

.Tune
Sept.
May
.Tune

STATE OF FLORIDA.
Florida, .Atlantic & Gulf CentraL.
Pensacola & Atlantic...... . . . . . . .

May 23,1856
May 23, 1856

Name of road, and State or Territory.
STATE OF MINNESOTA-COntinued.

19,1850
20, 1850
17,1856
19, 1856

Winona & St. Peter .••.•••..•....

2

20, 1856t
2, 1856 t!
2O, 1856 t
7, 1865 t
f Oct. 20, 1856t
}June 12,18751
---·-···------1
{ ~~~:- ~; ~~:
Aug. 26, 1867

Mar. 19, 1867
.April 8, 1870

0

t Nov.
{Mar.
Oct.
J nne
{ Oct.
.Tune
Aug.
Apr.
5
t Apr.
.rune

22 1856
'
29,1871
27, 1873
15,1873
13 ' 1856
23, 1866
13, 1856
16,1858
24, 1860
28, 1865
16, 1865

Mar.
.
.Aug.
Southern Mmnesota ···•·· · ·•· · · · · { .Apr.
May
Mar.
Saint Paul & Sioux City......... Aug.
1 Oct.

30, 1858
23, 1866
26, 18ti7
17, 1871
21, 1858
10,1865
10,1869

N
ew

0 1

p

"fi

:'1~:;= o;c:u~;~;~~~:··· ...

Gran d R apl"d s & I n d"lana ..... - -. .
Flint & Pere Marquette . . . . . . . . . .
.Jackson, Lansing & Saginaw.....
"Marquette, Houghton&Ontonagon
Chicago and Northwestern ·- • • • · ·
STATE 01<' MINNESOTA.

5 ct.

f~~Y:

AJulry.
t5Nov.
P

Hastings & Dakota .......•......
Lake Superior and Missiasippi...
M1·nneso t a C en t ra1.........•.....

D ec.

f~ec.

C d R "d & M"
. R"
ear apl s
lssoun lVer ..
Dubuque &Pacific ........•...•. .
Chicago, Milwaukee & St. Paul.. .
S1oux City & St. PauL..... . • . . . . .
STATE OF ILLINOIS.
Illinois Central. •..••.••..•.•.•••. _.•.•• _•.... __ • _
STATE OF KANSAS.
Missouri, Kansas & Texas ....... .
St. Joseph & DenverCity ........ .
STATE OF LOUISIANA.
Vicksburg, Shreveport & '.rexas ...

July
Aug.

Brainard Branch ......•...•..

lOWA.
f Oct.
.
Burlington & Missouri R wer-.-- - } .rune
0 ct.
.
R ock I san
1 d & P aCI"fi c ... }f June
Ch lCago,
01<'

{~'~:

St. Paul, Minneapolis & Mani·
toba, Main line.

~:~~~~~l: ~ 'ii~~~!~- ~::::::::::: ~ ~: ~~~~
STA'l'E

{Mar.
A.ug.
July
Aug

25,1858
10, 18M
10,1885
15,1867
24,1888
25, 11!58
10,1865
15,1867
24,1869
25,1858
10,1865
12,1866
22, 18G8
2,1866
6,1867
26,1871
5,1883
18,1883
11,1883
5,1882

NorthernPacific .....••••••...... ~Jan.
lo~~-e
St. Vincent Extension...... . • . • . . Feb.
STATE OF MISSISSIPPI.
Mobile & Ohio River . • • . • • • • . . . . Sept. 20, 1850
Vicksburg & Meridian........... Aug. 9,1856
STATE OF WISCONSIN.
Chicago & Northwestern . . . . . . . . { ~~~: ~~: }~~
Feb. 28,1866
Chicago, St. Paul, Minneapolis
Feb. 28, 1866
& Omaha.
June 12,1856
Feb. 5,1866
Wisconsin Farm Mortgage Com- .......•......•.
pa
ny.
1June 20,1872
Northern Pacific . . . . . . . • • • . . . . . . Oct. 20, 1883
J an. 5, 1883
IDAHO TERUITORY.
M
20
2
ar.
, 187
Northern Pacific................. Mar. 30,1872
1 Mar. 30,1872
Northern Pacific, Main Line:
Kalama to Tenino ...... _. . . . . Jan. 21, 1874
Tenino to Takoma............ Nov. 12,1874
Wallula to Spokane Falls..... Nov. 13,1880
Spokane ~'alls to Pend d'Oreille June 9, 1884
Pend d'Oreille to Montana ... ·I Sept. 1,1884
Yakima to Ainsworth ... - .. -. Jan.
6, 188!i
Ainsworth to Swank Creek.. . Jan. 6,1885
r. Takoma, easttwenty-fivemiles Nov. 28,1P84
1 ~to50mileseast ............. Nov, 28,1884

lf

1

1

~ouile & Ohio and the Dlinoi:i CentraL Companies should not have been included within this
rule or the letter of May 20, as tho order of withdrawal mado for the benefit of said companies had
been revoked, and said companies wore included by mistake.
t Date of withdrawal of odt.l. sections.
t Date of withdrawal of even sections.
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And it now appearing from said records that there is no sufficient
reason for longer continuing in force the said several orders of withdrawal, now, rule is hereby entered on the said several land grant railroad companies to show cause, on or before the 27th day of June, 1887,
why the said several orders of withdrawal from settlement of the lands
within the indemnity limits of their several roads should not be revoked, and the lands therein embraced restored to settlement.
Returnable before the Secretary of the Interior on the 27th day of
June, 1887, at 10 o'clock, a. m.
L. Q. C. LAMAR,
Secretary.
RETURNABLE JUNE 28, 1887, ENTERED ON CERTAIN RAILROAD
COMPANIES TO SHOW CAUSE WHY THE LANDS HERETOFORE WITH·
DRAWN FOR INDEMNITY PURPOSES UNDER THE GRANTS TO SAID
COMPANIES SHOULD NOT BE RESTORED TO THE PUBLIC DOMAIN.

RULE

DEPARTMENT OF THE INTERIOR,
Washington, May 23, 1887.
It appearing from the records of this Department that orders withdrawing lands from settlement under the public land laws within the
indemnity limits of the following list of land grant railroads are still
existing, and that these several roads bave not informed this Department to what extent they are entitled to lands within such indemnity
limits by reason of those lost in place of their respective grants, and
that ample time has been given them to assert their rights in this behalf, namely :
Name of road, and State or
Territory.

Date of with·
drawal.

Coosa & Tennessee................
Selma, Rome & Dalton............
Mobile & Girard...................

June19,1856
June19,1856
June19, 1856

Apr. 24,1860

Atlantic & Pacific................

r

~

29, 1867
Sept. 6,1871
Feb. 18,181:!5

(Jet.

May , 1867"
May 10, 1871

STATE OF FLORIDA.

Florida Railway Navigation . . . . . . .

l

May 17,1872

IDAHO TEURITORY.

STATE OF MISSISSIPPI.

Gulf & Ship Island • • • . . . . . . • . . . . ..

I
I

ARIZONA TERRITORY.

STATE OF MICIJIGAN.

Marquette, Houghton & Ontonagon

STATE OF OREGON.

Sept. 6, 1856

St.Louis, IronMountain&Southern .. . .. ... ...... .

Southern Pacific:
Main Line . . . .. . . . .. . . . . . .. . . . .
Branch Line.... . .. . . . . • . . . . . • .

St.Louis, Iron Mountain & Southern .•....•..••••••
N or th ern p aCl'fic ... -.•.•...••..... lSJan.
Aug. 13,1870
8, 1885
.Jan. 31, 1870
Apr. 7,1870
July 12,1870
Mar. 31, 1871
July 5,1883
Oregon & California .•••....•..••. <July 5,1883
July 5, 1883
Sept. 3, 1883
Oct. 27, 1883
Oct. 27,1883
Dec. 19, 1884
May 5, 1871
0 regon Cen t ral W agon Road ..... 5
l June 25, 1879
Dalles Military Wagon Road..... Dec. 14, 187l

STATE OF ARKANSAS.

Califomia & Oregon...............

Date of withdrawal.

STATE OF MISSOURI.

STATE OF ALABAMA.

STATE OF CALIFORNIA.

Name ot road, and State or
Territory.

Aug. 9, 1856

Northern Pacific..................

Apr. 15, 1872
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Name of road, and State or
Territory.

Date of withdrawal.

I

1\IONTANA TERRITORY.

Name of road, and State or
Territory.
WASHINGTON TERRITORY.

(Sept.
Oct.
.Tune
June
Nov.
N or thern P aCI'fic.····· .. --········ )) June
June
July
Sept.
l Feb.

I

I

29, 1883
(Jan. 21,
8, 1883
Nov. 12,
8, 1883
Nov. 13,
9,1883
June 9,
10,1883 Northern Pacific.... • • . • • • • • . • . • • • ~ Sept. 1,
H, 1883
Jan. 6,
9,1883
.Jan. 6,
3,1883
Nov. 28,
25, 1884
lNov. 28,
20, 1885

I

I

NEW MEXICO TERRITORY.

Atlantic & Pacific . • . . . • . . • • • • . • . .

May

8, 1872

And it now appearing that no sufficient reason exists for longer continuing in force said several orders of withdrawal, or that a time certain
should be fixed within which the rights of these several roads should
be asserted and that lands to which said railroad comp~nies are
entitled in said indemnity limits should be restored to settlement, now,
rule is hereby entered on said several railroad companies to show cause
on or before the 28th day of June, 1887, why said several orders of
withdrawal should not be revoked, or such other action taken as shall
speedily restore such lands to the public domain for settlement.
Returnable before the Secretary of the Interior on the 28th day of
June, 1887, at 10 o'clock a. m.
L. Q. C. LAMAR,

Secretary.
NoTE.-Under the foregoing rules to show cause, etc., the following
companies filed answer:
Alabama and Chattanooga .R. R. Co., Atlantic and Pacific R. R. Co.,
California and Oregon Land Co., California and Oregon R. R. Co., consolidated with the Central Pacific R. R. Co., Chicago, St. Paul, Minneapolis and Omaha Ry., Dalles Military Road Company, Flint and Pere
Marquette R. R. Co., Florida Railway and Navigation Co., Gulf and Ship
Islanu R. R. Co., Hastings and Dakota Ry. Co., Marquette, Houghton,
and Ontonagon R. R. Co., Missouri, Kansas and Texas Ry. Co., ~dobile
and Girard Railroad Co., New Orleans, Baton Rouge and Vicksburg
R. R. Co., New Orleans Pacific R. R. Co., Northern Pacific R. R. Co.,
Oregon and California R. R. Co., Oregon Central Wagon Road Co., Pensacola and Atlantic R. R. Co., St. Louis, Iron Mountain and Southern
Ry. Co., St. Paul and Duluth R. R. Co., St. Paul and Northern Pacific
Ry. Co., St. Paul, Minneapolis and Manitoba Ry. Co., St. Paul and
Sioux City R. R. Co., Sioux City and St. Paul R. R. Co., Southern Pacific R. R. Co., Tennessee and Coosa R. R. Co., Vicksburg and Meridian
R. R. Co., Vicksburg, Shreveport, and Pacific R. R. Co., Winona and
St. Peter R. R. Co., Wisconsin Central R. R. Co., Wisconsin Farm Mortgage Co.

RAILROAD

INDEMN~ITY

WITHD llA WALS.
ANSWERS FILED UNDER TIIE RULE ENTERED ON CERTAIN RAILROAD
COMPANIES rro SHOW CAUSE WilY LANDS FORMERLY Wrrl'IIDRAWN
FOR INDE~INITY PURPOSES SHOULD NO'r BE RESTORED
rro 'l'IIE PUBLIC DOMAIN.
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.ALABAMA AND CHATTANOOGA

R.

I~.

Co.

W.ASHINGTON, D. C.

June 10, 1887.

Hon. L. Q. C. LAMAR,

Secretary of the Interior.
SrR: Now comes John Swann and John .A. Billups, trustees of' the
lands of the railroad lately known as the .Alabama and Chattanooga
Railroad of .Alabama, and for answer to the rule to show cause why
the withdrawal of lands within the indemnity limits of said road should
not be revoked, and the l~nds embraced therein restored to settlement,
said trustees answering respectfully show :
First. That by the act of Congress approved June 3, 1856, (11 Statutes p. 17) there was granted to the State of .Alabama to aid in the
construction of the railroads then kuown as the Wills Valley Railroad,
extending from near Gadsden to the Georgia State line, and to the
Northeast and Southwestern Railroads, extending from near Gau~ueu
to a point on the Alabama and Mississippi State line, every alternate
section of land designated by odd numbers for six sections in width ou
each side of said roads, and where any of said sections within tlJe
granted limits had been sold or disposed of or the right of pre-emption
had attached thereto at the date of the definite location of the roalh:;,
then the agent of the State appointed by the Governor was anthori.zed
to select other lands in lieu of the lands so lost as aforesaid from tlJe
nearest tiers of sections lying outside of the six mile or granted liwitl:l
and within .fifteen miles on each Ride of the line of the road.
The lands within fifteen miles on each side of the roads were withdrawn by telegraphic order of the Commissioner of the General Land
Office dated June 19, 1856, but this order was subsequently modified. so
as to authorize the entry of the lands by pre-emption up to the date of
1~
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the filing of the maps of definite location, which took place on October
11, 1858; and from and after that date the withdrawal of lands within
the indemnity limits became absolute.
Secondly. Said trustees further answering respectfully show that said
two railroads were consolidated and became one road under the name
and style of the Alabama and Chattanooga Railroad by authority of an
Act of the Legislature of Alabama approved October 6, 1868, and that
all of the lands granted to aid in the construction thereof were conveyed
to the undersigned as trustees for the State and bondholders by George
S. Houston, Governor of Alabama, on February 28, 1877, under an act of
the Legislature of said State commonly known as the Debt Settlement
Act, dated February 23, 1876.
Thirdly. Said trustees further answering respectfully show that by
au act of Congress approved April 10, 1869, (16 Stat. p. 45) the grant
of lands to aid in the construction of the Alabama and Chattanooga
Railroad was revived, and the time for the completion of the road was
extended for three years from and after the date of said act, and that
said road was fully constructed and completed within the time prescribed by said last mentioned act, to wit, in the month of May 1871
which fact is evidenced by the certificate of the Governor of Alabama
which is on file in the General Land Office.
Fourthly. Said trustees further answering respectfully state that the
grant made by the act of Congress of June 3, 1856, was in all its legal
aspects a contract between the United States and the State of Alabama
by which the United States agreed to convey to the State of Alabama
in consideration of the construction of the road in manner and form as
provided in the act a quantity of land equal to six sections per mile for
every mile of road so constructed ; and said trustees allege that said
contract has been fully performed and executed by the State of Alabama and her grantees, the said Railroad Company but that the United
States has failed to carry out its contract in the premises by conveying
to the State the amount of lands called for by said contract that is to
~ay, the United States agreed to pay to the State of Alabama to aid 1n
the construction of said road, 1,013,581 acres of land, but up to the present date has conveyed to said State only 649,677 acres.
Fifthly. Said trustees further answering respectfully show that about
60,000 acres of lauds lying within the indemnity limits of said road were
selected by the agent appointed by the Governor several years ago in
pa.rt satisfaction of the grant, but owing to official negligence m the
General Land Office the titles to said lands have not been made to the
State, and said selections are still pending and undisposed of.
Sixthl~r . Said trustees further answering respectfully show that said
pending selections of 60,000 acres includes all or nearly all of the vacant available lauds which are subject to selection within the indemnity
limits of said road for the entire length thereof, and if said selected
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lands are all conveyed to the State there will be a deficiency in
grant of over 300,000 acres because of the fa~t that all of the
within the indemnity limits from which selections can be made
been exhausted or will be exhausted without satisfying the grant
the number of acres above specified.
Seventhly. Said trustees further answering respectfully state that
withdrawal of the lands within the indemnity limits of said road
lawfully made by Thomas A. Hendricks, Commissioner of the ..... u ...~.lCIIL ·
Land Office, and that the authority to make withdrawals of like character has been frequently sustained by the highest judicial authority;
Wolcott v. Des Moines (5 Wall., 681); Homestead Co. v. Valley R. R.
(17 Wall., 153); Wolsey v. Chipman (101 U.S., 755); Dubuque and
Sioux City R. R. Co. v. Des Moines Valley R. R. Co. (109 U.S., 329);
Grisar v. McDowell (6 Wa1lace, 381); and the Secretary of the Interior
cannot now revoke the withdrawal for the Alabama and Chattanooga
Railroad without violating the contract between the Government and
the State, because all of the lands withdrawn and 300,000 acres more
than those withdrawn are needed to satisfy the grant; and if any land
should be lost to the road by the revocation of the withdrawal it would
be a violation of the contract pro tanto between the United States and
the State of Alabama and an act of bad faith on the part of the United
States.
Eighthly. Said trustees further answering respectfully show that
nearly all of the lands selected by the agent of the State in satisfaction
of this grant which have not yet been conveyed to the State by proper
evidences of title as required by law, lie within the indemnity limits of
the Alabama and Chattanooga Railroad, and also within the limits of
the Coosa and Tennessee Railroad, the Coosa and Ohattooga Railroad and the Alabama and Tennessee River Railroad, near the town of
Gadsden, at which point the limits of said railroads overlap and con·
:flict with one another; that none of said last-mentioned railroads have
ever been constructed, and the State of Alabama in the exercise of the
power of disposal conferred upon said State by the Act of Congress of
June 3, 1856, has granted said lands to the Alabama and Chattanooga
Railroad by act of the Legislature of said State approved February 20,
1883; and the Commissioner of the General Land Office by a decision
dated May 28, 1887, rejected a part of said selections amounting to
27,000 acres, and refused to recognize the power of the State to dispose
of the same under the act of Congress of June 3, 1856, from which action an appeal has been taken to the Department of the Interior; and
said Trustees allege that said decision will be made a test case as to the
right of the State to all or nearly all of the uncertified lands lying
within the indemnity limits of said railroad; and for t,his reason alone
no action looking to the revocation of the order withdrawing the lauds
in tbe indemnity limits should be taken by the Interior Department
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until the question of the right of the State to select the lands lying
within said indemnity limits has been finally determined by the Department of the Interior.
Respectfully submitted,
JOHN SWANN,
JOHN A. BILLUPS,
Trustees.
By M. D. BRAINARD,
Attorney in fact.
ATLANTIO

& P .A.OIFIO R. R. Co.

Hon. L. Q. C. LAMAR,

Secretary of the Interior.
SIR: Now comes the Atlantic & Pacific Railroad Company, by its
Counsel, and answering the rule issued by you upon said Company on
May 23rd, 1887, and returnable June 28th, 1887, to show cause why its
existing indemnity withdrawal "should not be revoked or such other
action taken as shall speedily restore such lands to the public domain
for settlement," respectfully shows :
First. By act approved July 27th, 1866 (14 Stats., p. 292), Congress
created this Company, and authorized its construction of a railroad
from Springfield, Mo., via the 35th parallel, to the Pacific. In aid thereof,
it made to it a grant ofevery alternate section of public land, not mineral, designated by odd
numbers to the amount of twenty alternate sections per mile, on each
side of said railroad line as said Company may adopt, through the
territories of the United States, and the alternate sections of land per
mile, on each side of said railroad, whenever it passes . through any
state, and whenever on the line thereof, the United States have full
titled, not reserved, sold granted or otherwise appropriated, and free
from pre-emption or other claims or rights, at the time the line of said
road is designated by a plat thereof filed in the Office of the Commissioner of the General Land Office, and whenever prior to said time, any
of said sections or parts of sections shall have been granted, sold, reseived, occupied by homestead settlers, or pre-empted, or otherwise
disposed of, other lands shall be selected by said Company in lieu
thereof, under the direction of the Secretary of the Interior, in alternate
sections and designated by odd numbers, not more than ten m1les beyond the limits of said alternate sections and not including the reserved
numbers.
Second. The Company accepted the grant, made due location of its
line, filed maps thereof with the Commissioner, and thereupon the odd
sections falling within the presented lateral limit-both place and indemnity-were withdrawn '~from pre-emption or homestead entry, private sale or location" and including " both surveyed and unsurveyed"
sections.
Third. Thereafter the Company constructed its road in Missouri to
Vinita, Indian Territory, which portion by foreclosure-sale and re-or
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ganization is now known as the St. Louis & San ~"rancisco R.
which portion the present return does not cover.
:Fourth. The Atlantic & Pacific Company proper has also
565 miles of road from Isleta Junction, New Mexico, to the
boundary of Arizona. This constructed road bas been duly
by the President of the United States, upon the report of the
sioners appointed to inspect the same, in accordance with Sec. 4 of
granting act.
Fifth. Thereby it earned the lands granted and situate opposite
constructed road-as also the right to select indemnity for such
as were at date of definite location found to "have been granted,
reserved, occupied by homestead settlers, or pre-empted, or ottlAI''wtlll
disposed of."
Sixth. Opportunity for selection of either place or indemnity
was defeated by the failure of the Government to make survey
whereby identification could be had, losses ascertained and cornm1Bll
selection made. To remedy this situation, and being required by
to pay the cost of surveying, selecting and conveying its lands,
Company asked to anticipate same by depositing the necessary
to secure the making of the surveys. Such. application your
cessor denied.
Seventh. Thereupon, and on September 3rd, 1885, the Company
sented to the Register and Receiver of each land diRtrict whereon
grant was situated, a broad application to select all the odd sectim1s..~
both surveyed and unsurveyed, within its indemnity belt, accompanied
by full statement showing that if given every odd section therein, its
grant would yet be deficient more than one million of acres on that portion which had been earned by construction. Such application was accompanied by offer of payment of all statutory fees and costs of surveying &c., when advised of the amount required. Same was denied by
the local officers in eanh instance, and even filing thereof refused a't
some of the offices.
We present herewith copy of the original of such application then
made to the San Francisco Office, and returned to the Company with
the endorsement of the Register & Receiver thereon. (Exhibit A.)
Therefrom it appears that the area of the grant opposite constructed
road is as follows :
In New Mexico from Isleta West ...•............•. _. _... _... __ ... ____ .
In Arizona .......•........... - ...........•..... _.................. __ ..
Total area. of grn.nt .. --- ... --- ....••.·...... . . . . . . . . . . . . . . . . . . . . . .

14, 473, 766

The area lost therein by private grants and reservations wherefor indemnity is provided, is as follows:
In New Mexico West of Isleta .... ----·· ..•••..•••.. ··-···.............
In Arizona .......•........ - . . . • • . . . . • . • • • . . • . • • . . • • • • • . • • • • . • • • • • • • • • •

1,525, 760

1, 785, 126

3, 310,886
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Sueh losses are ascertainable in abRence of township surveys. What
may be lost by prior pre-emption and homestead settlements or on account of minerals (for which the grant expressly provides indemnity)
cannot yet be ascertained. But to satisfy the loss now capable of ascertainment, viz: 3,110,886 acres, the whole indemnity belt opposite
constructed road is greatly deficient.
The area of such indemnity limit is as follows:In New Mexico West of Isleta.------------------·-............
Of which there is included in private grauts and reservations...

966,400
311,400

Leaving available .•.•.. ..•••. ...... ...•.. .••••. ..•••. .... ...••.
In Arizona ...••..••....•.......•..• - •....•.... - ••... -- . . . . . . . • 2, 024, 842
Of which there is included in private grants and reservations...
568,824

655,000

Leaving available ••.•.. ----·- ...•....•••..••••..•••••.....•.• ft. 1,454,000
Total of available indemnity lands ..••.•..••.....•.•• ~ •....•.•.•...•... 2, 109, 000
The estimated loss is as stated above ---- .•••••••••••.... ----·- .......... 3, 310,886
Leaving the grant deficient ..............•..•...............•... 1, 201,886
if every available acre within the indemnity belt coterminous with constructed road
were received.

Eighth. April 14th, 1886, the Commissioner of the General Land Office recommended revocation of this Company's indemnity withdrawals
in New Mexico, Arizona and California. Thereon you issued rule upon
tllis Company returnable 1\Iay 14th, 1886, to show cause why same
"should not be revoked, and the unappropriated lands embraced therein
should not be restored.''
Pursuant thereto Counsel were orally heard before you on the return
to such rule-presenting in extenso the reasons as given above why
such revocation should not be made. As no action has ever been taken
by you thereunder, it is a reasonable presumption that the showing of
facts has convinced you that such order should not be made. The Act
of July 6th, 1886, forfeiting the Company's grant opposite the unconstructed road in New Mexico and California of itself vacated pro tanto
the indemnity withdrawals, leaving operative the withdrawal opposite
the constructed road.
Ninth. The rule which this Company is again required to answer is
founded upon the expressed assumption that the Company has failed to
inform the Department to what extent it is entitled to lands within
such indemnity limits by reason of those lost within its grant in place
and that ample time has been given it to assert its rights in that regard.
It is respectfully insisted that the facts above recited demonstrate
that this Company has not so failed to inform the Department, but on
the contrary has given most ample and seasonable information with respect thereto.
Tenth. vVith every desire to make known its rights and claims in the
premises, and to conform to existing regulations respecting the manner
H. Ex. 246--2
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and form of indemnity selections, the Company has during the
month made selection1st. Of all surveyed indemnity lands subject thereto oppo~ite its
structed road, designating the specific tracts lost in place for
such indemnity is taken. These selections are accompanied by all
scribed affidavits and payment of legal fees. Same have been acc1ept.~
by the local officers and are in transit to the General Land Office.
2d. It has similarly applied to select all unsurveyed lands, givin
description by section, township and range, as same are protracted on
the maps of withdrawal-calculating each section as containing 64:0
acres and approximating the true description as nearly as possible therefrom. Such lists also specify the tracts lost in place for which such indemnity is taken. These lists are also accompanied by all prescribed
affidavits and proofs, and were presented to the local officers with tender
of all proper fees. The Company is advised that such officers decliue'l
to accept same solely because the selected lands are unsurveyed.
Therefore it is submitted this Company has done all the acts and
things within its power to make known in most technical form its claim
and right to those indemnity lands.
The grant is one of quantity, to the amount of twenty sectiouH per
mile on each side of the road. The Supreme Court so ruled in the
United States v. Burlington R. R. Co., (98 U. S. 334-339) where the
granting language is precisely the same.
vVithin the indemnity limits "the Company should have the opportunity to take lands acre for acre, for all those lost in place." (2 L. D.
516.)
They have been so taken to the acreage available, in the mode prescribed by your Department. Any technical omission or defect therein
proceeds solely from the failure of the United States to do the necessary acts whereby such description can be made perfect.
Therefore it is respectfully submitted in direct answer to the pending
rule,
1st. That this Company has not failed to give ample notice of its indemnity right and claim.
2nd. That the notice heretofore and now given, claearly shows that
by past and present selection of all lands within its available indemnity
limits, the grant as earned is deficient more than one million acres.
3rd. That the contract between the United States and this Company
would be be seriously violated if with knowledge of these facts, any revocation of the existing idemnity withdrawals is made, or other action
taken tending to defeat, impair or cloud the rights of this Company
therein.
4th. That delay in selection has arisen from the failure of the United
States to make sur,ey of the granted and indemnity lands; to ascertam and settle the boundaries of the pending private land claims with
such certainty that precise acreage of loss therein can be determined;
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tA> permit settlers prior in time to the railroad. gra.nt to make known
their claims by proper descciption. And finally by its affirmative acts
in creating Indian and other Reservations within the railroad grant
enlarging others theretofore created, and refusal to permit surveys to
be made on the Company's deposit of the cost thereof.
Notwithstanding these difficulties the Company has done all things
possible to identify its losses and make its selections, and submits tuat
neither in law, equity, or good conscience should the existing withdrawal be rescinded.
Respectfully submitted,
BRITTON & GRAY,
A tty's for Alantic &i Paci.fic Ry. Oo.

CALIFORNIA AND OREGON LAND COMPANY, CLA.IMAN'l.' UNDER OREGON CENTR.A.L WAGON RoAD Co.

Ron. L. Q. C. LAMAR,
Secretary of the Interior.
SIR :-Now comes the Califo-rnia and Oreg·on Land Company, succes8or
by purchase to the land grant of the Oregon Central Wagon H.oad Compauy, and, by its counsel, answering the rule entered by you on said
latter Company on May 23rd 1887, and returuable June 28, 1887, to
show cause why its existing indemnity withdrawal'' should not be revok~d, or such other action taken as shall speedily restore such lands to
the public domain for settlement" respectfully shows : First.-That by Act of Congress approved July 2nd 1864, (13 Stats.,
p. 355) lands were granted to the State of Oregon "to aid in the construction of a military wagon road from Eugene City to the Eastern
boundary of the State."
Such grant was of'' alternate sections of public lands, designated by odd numbers for three
sections in width on each side of said road."
And that same was of quantity is made certain by the Act of December 26th 1866 (14 Stats., p. ::S74) which provided that the former act
"be amended as follows :-That there be, and is hereby granted to said
State, for the purposes afresaid, such odd sections or parts of odd sections not reserved or otherwise legally appropriated, within six miles
on each side of said road, to be selected by the Surveyor General of
said State as shall be sufficient to supply any deficiency in the quantity
of said grant as described, occasioned by any lands sold, or reserved, or
to which the rights of pre-emption or homestead have attached, or
which for any reason U'ere not subject to said grant within the limits designated in said Act."
Second :-This grant was accepted by the State, by appropriate legislation conferred on the Oregon Central Company, by whom the road
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was definitely located and thereafter seasonably and properll
structed, as appears by the cerl1:ficates of the Gover:nor of said
certifying such construction ~"s by the original granting act
Third:-The length of said constructed road is 419~ miles.
The estimated quantity of the grant is .••••..•••••..••••..•••...••......
There has been conveyed thereunderAcres.

In three mile limits . • • • • . . . . . . . . . • . • . . . • • . . . . . . . . . . . . • • . 364, 663. 93
In six mile limits.... . . . • . . . . . . . . . • • . . . . • • • . . • . . . . . . . . . . . 37, 576. 74
- - - - 402,240.
Leaving yet due .....•...••••.•••••......•••. ---- ..•••....•...... 317,759.
(General Land Office Report 1885,- p. 194.)

Fourth :-A large portion of the grant both within the original three
and the enlarged six mile limits yet remains unsurveyed. Hence it is
impossible for the Company to ascertain its losses in place or to select
indemnity therefor. In so far as such surveys have yet extended, such
losses have been ascertained, indemnity selections made, and the lands
thus ~elected have been duly certified to the State.
Hence it is respectfully submitted that this Company bas not failed
to inform the Department to what extent it is entitled to lands within
such indemnity limits. Its diligence has kept pace with its opportunity. As fast as additional surveys shall give such renewed opportunity, it will be immediately availed of.
Fifth :-On - - - the Commissioner of the General Land Office recommended suit by the United States to vacate the outstanding certifi·
cations under this grantAcres.

(A). For buds in the Klamath Indian Reservation as cxcln<leu from the
grant ..•...... - •............. -... - . - .... -- .. - ... -... -- .......... -... 106, 671. 76
(B). For lands ontsi1le said Reservation but as exclu<lecl from tho grant
because within general Indian Country at date of grant and definite location .• -- •.. -.- •....•....... -- .... - ..... -- .. -.... . . . . . . . . . . . . . . . . . . 162, G64. Gl.
(C). For lands otherwise erroneously conveyed outside of said Klamath
Reservation. • • • • • . • . • • . . • . . • • . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . • . .
2, 709. 06
Total .•••••••••••••••••.•.. -- -..... -- ......... -- -- .. .. .. .. . . .. . .

271, 945. 4:l

Such recommendation is now before you for hearing and decision.
The acreage involves more than one half of the q'u antity now certified,
and mOi'e than one third of the entire quantity of the grant. If snit be
brought as recommended and such titles are vacated thereby, an cqnal
acreage will be due under the plain terms of the grant and must be satisfied within the indemnity belt. Manifestly pending your determination in the premises, or the conclusion of such suit if brought, the government should withhold from adverse appropriation the lands wherefrom the satisfaction of such threatened loss must be sought. Otherwise
a manifest failure of justice must ensue and the expressed object of the
grant he defeated.
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Wherefore the California and Oregon Land Company insist the pending withdrawal of indemnity lands should be coutinued until1st. Survey of that portion of the granted and indemnity lands yet
unsurveyed, and reasonable opportunity afforded for indemnity selection
to satisfy losses therein; and
2nd. Determination of pending recommendation for suit and ifdirected
until final result thereof, to satisfy threatened loss covering more than
one third of the entire quantity of the grant.
Respectfully submitted,
BRITTON & GRAY,
A tty's for 0. ~ 0. L. Oo.
CALIFORNIA & OREGON .RAILROAD Co., CONSOLIDATED WITH
CENTRAL PACIFIC RAILROAD Co.

TE:E

To the Honorable SEORET.ARY OF THE INTERIOR :
The California and Oregon Railroad Company (consolidated with the
Central Pacific Railroad Company), to which a grant of lands was made
by Congress by act approved July 25, 1866 (14 Stat., 239), herein sets
forth some of the reasons why the withdrawals of lands made under aud
according to said act, to aid in adjusting its grant of indemnity lands,
should not be revoked.
The first withdrawal (1867-1868) extended along a definitely located
route from Roseville, on the Central Pacific railroad, to Salt Creek, in
township thirty-two north, range five west, Mount Diablo base and
meridian, a distance of over sixty miles.
The second was ordered .August 25, 1871, on a definitely located route
northward, from Salt Creek to the north line of township forty-six north,
range five west, a distance of over sixty miles. (For extracts from these
orders see appendix.)
The third, recently made, merely completes the definite location of
the road to its prescribed terminus.
· 1. A primary reason why these withdrawals should not be revoked is
that they were made in obedience to and in the manner provided by the
act of Congress, which, in section 2, made it the duty of the Secretary
to withdraw the lands.
Having been so made, for a purpose not yet executed, by the officer
whose duty it was to make them, and who acted understandingly in the
ma,tter, they cannot be revoked by a successor in the same office while
the facts which led to them remain the same and the law has not been
changed. The case comes within the principles applicable to decisions.
The principle of "stare decisis," that of "res adjudicata," and that of
"funct~ts o:tficio" unite to protect these withdrawals.
2. It has not been shown and cannot be deduced from the known facts
that any more land has been rithdrawn than will be needed to fulfill
the intention of Congress as expressed in the grant.
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3. Should the Department order a restoration of lands under
cumstances now existing the losses accruing to the U<J1Vermne11t"~
be greater than the advantages.
The act of Congress of July 25, 1866, is a law as well as a
provisions are binding on the United States.

I.
Let us consider the provisions of the statute, particularly in
two, tour, and five (14 Stat., 239) :
SE!J. 2. And be it further enacted, That there be, and hereby is,
to the said companies, their successors and assigns, for the purpose
aiding in the constructbn of said railroad and telegraph line, and
secure the safe and speedy transportation of the mails, troops,
tions of war, and public stores over the line of said railroad,
tern ate section of public land, not mineral, designated by odd num
to the amount of twenty alternate sections per mile (ten on each
of said railroad line; and when any of said alternate sections or
of sections shall be found to have been gra!lted, sold, reserved,
pied by homestead settlers, pre-empted, or otherwise disposed of,
lands, designated as aforesaid, shall be selected by said cornp~tnil38 ~
lieu thereof, under the direction of the Secretary of the Interior, in
ternate sections, designated by odd numbers as aforesaid, nearest to
not more than ten miles beyond tbe limits of said first-named altern
sections; and as soon as the said companies, or either of them, shall
in the office of the Secretary of the Interior a map of the survey of
railroad, or any portion thereof, not less than sixty continuous
from either terminus, the Secretary of the Interior shall withdraw from
public lands herein granted on each side of the railroad, so far as -"''"' "'"..,.'" and within the limits before specified. The lands herein gra,nte:<1
be applied to the building of said road within the States,
wherein they are situated; and the sections and parts of sections of
which shall remain in the United States within the limits of the
said gr21.nt shall not be sold for less than double the minimum price
public lands when sold. • * *
The grant, as defined in this section, is to a certain amount. Whatever tracts are excepted from the grant in primary limits are made up
by selections to be made by the company within secondary limits. Mark
this ! The Secretary of the Interior directs the manner of making selec·
tions, but they are made" by said company." The Secretary has nota
discretion to say that no selections shall be made, for the law says they
"shall be made by said company." The law contemplates fairness in
1tdrninistration. It does not authorize a. denial of all the company's
rights. lt requires the Secretary of the Interior to "withdraw from sale
public lands herein granted on each side of said railroad" within the
specified limits. The withdrawal is intended to aid the grant-as the
first step in executive administration of it. It cannot be made to-day
and revoked to-morrow without cause. It is good, and stands with the
law, while the law stands unexecuted. It is irrevocable so long as the
quantity of land earned by the company remains unpatented.
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The principle of stare decisis has been established by the jutlidal tribunals as a barrier to the fluctuations of judicial opinion upon the same
ora similar state of law and facts. It appears to have been established
for the guidance of the community and the stability of business enterprises.
The cognate principle of res adju,dicata appears also to apply in this
matter. Between the two parties, the Unite,l States and this company,
the withdrawals of the lands have heretofore been considered and decided. They were made upon applications therefor by the railroad company.
And there is a third principle-variously related to the two above
stated-that of "functus officio," which protects the existing withdrawals, whilst the law and facts remain as they were when the withdrawals
were made.
Not attempting a classification of the authorities under these three
principles, I respectfully refer to the decision of the Court of Claims in
the Illinois case and the authorities cited therein, 4th vol. Decisions, at
p. 6; also to the case of the Pueblo of San Francisco, 5th vol., at p. 4!>2,
and the cases cited therein.
A Secretary of the Interior has not power to set aside or annul the act
of his predecessor because he believes it to have been erroneous. (Stone
v. The United States, 2 Wall., 535.)
Nor can a court, after evidences of title have been delivered to a
claimant, annul a patent or survey on the mere allegation that it was
erroneous or on allegations of frauds not clearly proven. (The Maxwell Grant Case, dec. U. S. Sup. C't Oct. T., 1886.)
The Attorney General's office has held uniformly ~ince 1835 that " the
official acts of a previous administration are to be considered by its
successor as final, so far as the Executive is concerned." (13 Opinions,
p. 33; 15 Opinions, p. 208.)
·This principle is to be especially adhered to where there has been no
change in the law or facts. (15 Opinions, p. 315.)
lf one Secretary cannot review and change the actions of his predecessor, a fortiori he cannot recall it or annul it.
Where a grantee of the United States has made contracts upon the
faith of a decision of a former Secretary the decision, for th~t reason,
should not be changed if it could be. (Attorney General Johnson, 5
Opinions, at p. 244.)
Attorney General Cushing held that what had been done by Secretaries Stuart and McClelland in certifying lands to the State of Iowa
under the Des Moines grant could not be subsequently undone by the
same authority.
II.
Section 4 of said act of J u1y 25, 1886, provides that, upon the full
completion and equipment of" twenty or more more consecutive miles"
of the line of the road and tele~·aph, and report thereof to the Pre:si-
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dent of the United States~ thereupon ''patents shall issue for
herein before gran ted to the extent of and coterminous u:ith the
scct,ion of said railroad and telegraph line as aforesaid, and from
time whenever twenty or more consecutive miles of the said road
cgraph shall be completed and equipped as aforesaid patents shall
rnanner issue upon the report of said Commissioners," &c.
The entire road is about 291 miles long. Of this 151.33 miles
completed and accepted by the President prior to the 1st of July,
the time prescribed for completion. Since then fort.y miles in
were accepted by President Artllnr in February, 1885, and sixty
more have since been completed, making 251.33 miles.
The company has not as yet obtained patents for all the lands
site the portion of road completed in due time.
Along the 151.33 miles, at 2D sections per mile, if tile road
straight there would be 1,937,024 acres, and in fact there is not
than 1,800,000 acres in quantity. The company has receiveu
for only 1,362,436.61 acres, as stated in annual report for 1886, p.
leaving due a balance of 437~566.3!> acres.
On the 100 miles additional the" amount" or quantity of 30 sectlOIJl&;
or 12,800 acres per mile, would approximate 1,280,000 acres. It is
ually more than 1,000,000 acres. Opposite this part of the line
company has not received a patent to a single acre.
Along the 191 miles of accepted road, by inspection of the books
the land offices, we llave ascertained that about !>00,000 acre~
the twenty-miles limits ma~T be designated as lands lost to the gran
for which the company is entitled to indemnity. The indemnity selections actually made amount to 460,!>82 acres, leaving due 440,000 acre .
The quantity of tlle grant which will probably be realized by the
grantee is stated in the annual report of the Commissioner of the General Land Office for 1875, p. 409, at 3,000,000 acres.
As we have estimated it a.t 2,800,000 acres for 251 miles, our estimate for the entire 2!>1 miles would be 3,300,000 acres, and the ...,,,., •. t ......, ·,
due and hereafter to he patented for the whole road would be about
2,000,000 acres.
The register and receiver at Shasta were advised by the Commissioner's letter of March 14, 1885, of the acceptance of forty miles of road by
the late Pres:dent Arthur. Thereupon the company, in pursuance of1aw
and departmental instructions, presented lists in May and June, 1885,
to those officers and paid the fees and costs and obtained the certification of 14,5!>6.73 acres of granted tracts upon lists Nos. 7 and 8. The
lists were sent to tlle General Land Office, where they now repose. ~fhe
Commissioner will issue no patents.
On the 26th June, 1885, he wrote to the officers at Shasta (3d Land
Decisions, p. 604) a letter, a copy of which I also place in the appendix.
He nullified the President's acceptance of the road, and told the of~
:ficers that "I do not think it a matter of official duty, under my re-
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''l:lponsibilities as an executive officer of the Government, to authorize
"selections to be made pending .such action as Congress may please to
';take."
As a consequence the local officers have since refused to allow selections of the granted lands. The company accordingly tenders the fees
and costs, and appeals from the refusals of the local officers. These appeals also repose in the files at the General Land Office.
As a specimen of the course lately taken by the register and _receiver
in such cases I here insert a copy of their decision on the Shasta indemnity list 9, embracing 4,160 acres:
U. S. LAND OFFICE,
Shasta, Cal'a, February 19, 1887.
We do hereby certify that on the 14th day of February, 1887, Wm.
Singer, Jr., attorney for the Central Pacific Railroad Company, offered
tlle foregoing list for our filing and approval, and also tendered the
snm of $52 as payment of fees for the same, and that we decline to receive the said tender and to file and approve said list, for reasons
l:ltated in the Ron. Commissioner's letter " F ," dated June 26, 1885,
wbich gave us notice that" the matter of the enforcement of tlle forfeiture of the grant to said railroad company, which has been incurred,
having become a su~ject of congressional consideration, and no positive
expres~don of the legislative will having been reached, the Ron. Commissioner did not think it a matter of official duty, under his responsibility as an executive officer of the Government, to authorize selections
to be made pending such action as Congress may be pleased to take."
SYLVESTER IIA.LL, Register.
W. II. BICKFORD, Rece·iver.
The act of Congress quoted above, section 2, says :
''There may be, and is hereby, granted to said company * * *
public lands, designated by odd numbers, * * * to the amount of
twenty alternate sections per mile, ten on each side," and that for tracts
within twenty miles excepted from the grant ''other lands shall be selected by said company."
nut the orders of the Commissioner are that "other tracts shall not
be selected by said company."
The President of the United Sttttes has approved the act of Congress
and has accepted the constructed road under and according to the
said act.
It is difficult to perceive any justification for a further nullification of
this grant by restoring its lands to market and selling them on account
of the Government.
Such action would utterly defeat the will and intention of Congress,
which has the power, under the Constitution of the United States, to
grant the public lands by law.
The company, however, has made applications, which have not been
aumitted, to select, in granted and indemnity limits (Marysville lists),
79,47 4.40 acres, and there are pending in the General Land Office on admitted selections 22,709.12 acres on account of the deficiency of the first
151.33 miles.
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The company has also applied to select in the Shasta district,
site the forty miles of road accepted by President Arthur, 387
acres; but the selections have not been allowed, principally because
the letter of the Commissioner of June 26, 1885.
From the refusals of the local officers to admit selections tendered,
peals have been taken to the Commissioner, and these remain ., ...........,,.....
on in the files of his office.
The suspensions upon old lists of selections made at Marysville and Shasta
amount, upon computation, to ..••••.•••••••••••••••.••••..•.••...•.... 41,312.
Add Marysville list of admitted selections . . . • . • • • • • . • • • • • • • • • • • • • . • • • • • . 22, 709.12
"
'"
"
rejected
"
..•.••••.••••••......•......•.. 79,474.40
"Shasta
"
admitted
"
••••••••••.•••••.•••••..•...... 14,596.73
rejected
"
•••••••.•••••••••.•..•......... 387, 148.79
"
"
"
Total .•••••...••• ~ .......••••..••••.•••••..••.•••••.•.••..••...... 545, 241. 81

The company has proceeded according to law and regulations as far
as possible thus to obtain title to over 500,000 acres, but these lands are
not all that are due on account of the 191.33 miles of road now completed and accepted, w:ithout taking into account the sixty miles now under examination and report by commissions appointed by the President.
III.
The United States, in section 5 of the law of grant, proposed to secure certain benefits.
These are: The transportation of mails, the transmittance of dispatches, the preference in the use of railroad and telegraph, the maintenance of the railroad as a high way for the use of the government of
the United States free of all toll or other charges upon the transportation
of the property or troops of the United States, and the acquisition of
the right to have these transported over the road ''at the cost, charge,
' 4 and expense of the corporations or companies owning or operating the
"same, when so required by the government of the United States."
The government is claiming, in part at least, and receiving, as far as
claimed, the advanta.g es of these conditions in its favor along the completed portions of the road8; and, as the road will soon be completed
to a junction with the road of the Oregon Company, the government will
soon receive much greater benefits in transportation of mails and troops
between Sacramento California, and Portland Oregon. Yet, whilst
claiming and receiving such benefits, the government is refusing to the
company that evidence of title to its lands which the law says it shall
have.
This is a very great injury to the company, and of no benefit whatever to the government. It cannot be supposed that the company takes
no measures to protect itself against such a policy of the governmenta policy which since its introduction has tended, and still tends, to unsettle laud titles, to :Q.ll the courts witb. suits involving title and posses-
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sion of land~, and to promote bitterness and ill-will among neighbors,
who are forced into unwilling litigation and despoiled of their property
to pay the expenses of protracted contention.

IV.
That our method of computing the quantity of the gr3nt is correct we
here respectfully refer to an exposition of this grant given in 1878, when
it first came under judicial cognizance, given by a very eminent judg9,
whose jurisdiction in the United States circuit court for the ninth circuit extends over the lands granted to and withdrawn for this company.
In hil:) decision in the case of Ryan v. The Central Pacific Railroad
(a decision which was affirmed at the October term, 1878, of the United
States Supreme Court after the United States had intervened, and was
heard on brief and oral argument by its Attorney General, 99 U. S.
Sup. Ct. Rep., 382) the circuit judge said (the land in controversy being
the southeast ! of section 3, township 16 north, range 2 west, Marysville district, Cal'a):
Congress manifestly designed the grant to be for the full amount of
land indicated, and the only object of any exception at all of t.he classes
mentioned was to prevent interference with rights existing in others.
The exception was not designed to limit the grant, but to avoid disturbing substantial rights already vested and still existing; and, that the
company might get its full quantity, Congress authorized it to make up
any deficiency by reason of any prior right that might have attached
to any lands specifically designated by selecting other lands outside the
llesignated limits. The intention was to give the full amount of land
designated, and the only care of Congress was not to interfere with
rights already vested and still existing. The right to the lieu lands
only attached on the selection, and at that time there was no conflicting interest. All reason for any exception at all had ceased to operate.
Any less favorable construction would practically nullify this grant
along a large portion of the line, or any other grant in similar terms
throughout a large portion of the State.
:II<

:II<

:II<

:II<

:II<

:II<

:II<

The grant now in question was intended to be substantial, not a mere
delusion; and the act should be construed as it was intended to be understood by Uongress at the time it was passed, and not as it may suit
the convenience or interest of parties who come in seeking the ad vantages resulting from the construction of the road after its complet,ion
under the act, by the parties who built it relying upon this grant. Any
construction which shall deprive the defendant of the lands which it
reasonably had a right to expect under the act of Congress would wrongfully wrest from it, by judicial sanction, a large portion of the consideration which formed the inducement to the undertaking." (5 Sawyer's
Rep., pp. 264, 265.
We may add that the construction of the indemnity provisions in the
grant was a subject of consideration and decision by the Department
in March, 1880. The Commissioner of the Land Office, in submitting

to the Secretary of th Int rio
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nity lands N o.11, containing 67,230.85 acres, made a report, dated
16, of which a copy will be found (No.4) in the appendix.
This list the Secretary approved March 18, 1880. The Oommis~ioner,
in a later report, 21st May, 1880, advised the Secretary that he (the
Commissioner) construed t•be approval of the list as" the decisiou of
the Department upon the points submitted and as constituting the
rule governing the action of the General Land Office in similar ca~es."
(See No. 5, appendix.)
The Department t.hus having made its decision and settled its practice in conformity tv the opinion of the United States circuit judge having jurisdiction of the lands, and it appearing that the company is not
likely to obtain all the lands of its grant if a final settlement thereof is
reached, it is demonstrated that the withdrawn lands ought, according
to the intention of Congress and the purpose of the withdrawal~, to
remain so withdrawn until a final settlement of the grant.
Very respectfully,
HENRY BEARD,

Attorney for the California and Oregon Railroad Oo.

CHICAGO, ST. PAUL, MINNEAPOLIS & 0MAIIA RY. Co.
Hon. L. Q. C. LAMAR,

Secretary of the Interior.
SIR :-Now comes the Chicago, St. Paul, Minneapolis and Omaha Uailwap Company, by its counsel, and answering the rule entered by you
upon said Company, on May 23rd 1887, and returnable June 27th 1887,
to show cause why its existing indemnity withdrawal "Bhould not be
revoked and the lands therein embraced restored to settlement," re~pect
fully showB :
First:-That by Acts of June 3rd 1856 (11 Stats. 20), and May 5th 1864
(13 Stats. 66), Congress granted lands to the State of Wisconsin to aid
in construction (inter alia) of a railroad from the St. Croix River or Lake
to t.he West end of Lake Superior and Bayfield. The original grant
was· of six odd sections per mile on each side of the road, with right to
select other lands within fifteen mile limits as indemnity for lands found
on definite location to have been'' sold, or otherwise appropriated, or to which the right of pre-emption
has attacbed."
The grant of 1864 increased the quantity to ten sections per mile ou
each side of the road, with similar right to select indemnity within a
larger Jim it of twenty miles for lands within the grant in place found ou
definite location to have been·
''sold, or otherwise appropriated, or to which the right of pre-emption
or homestead has attached."
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Second :-These grants were accepted by the State, the road duly
located, since fully constructed by the Northern Wisconsin R. R. Co.,
and the present Company as its successor by consolidation, and the
grants thereby fully earned.
Third :-Lands have been selected by this Company and its predecessors in interest from the indemnity belt to compensate losses ascertained
wibb.in the grant in place, lists whereof are now pending in the General
Land Office. Same are as follows :Acres.
May 19th 1875 ..••.•••••..•..••••.•••••...•••..•••••••••••••••••••••..• 105,951.62
~fay 22nd 1,.,75 ......•••••.•••••.•••.••.••.••.•.••••••••••••••.••••.••••
58,508.61

November 4th 1882 .•••.•.••..••..•••••.••••••••••••••••.•••••.••••••••
May 12th 1883 ..•••...••••..••.•..••...•.•..•••••••••••••••••.••••.••••

1\-fay 12th 1R83 ..••.••••...••••.•••.••••.••••• _. _.•••• _•••.•• _•.•• _•••••
June 12th 1883 . . • • • • • • • • • • . ••••.••.•••••••.•••••••••.••••.••••••••.••.
February 16th 1885 . • • . • • . • . • • . • • • • • • • • . • . ••••.••••••••••.••••.••••.•..
1\-.farch lOth 1885 .•.•.•••••••••..••••.•••••• ·----· .•••••••••.•••••.••••.
"

"

(r

April 30th 1887 ..•••..•.•••••••.•••.•••••••••••••••••••..••••••••.•..••

25,544.48
81,335.48
61,887.52
18,523.40
3,842.20
37,087.14
9,119.02
50,588.60

Total.... . . • • • • • • . . . • . • • • • • • . . • • • • • . • . • • • • • • • • • . • • • • • • • • . • . . . . . . . 452, 388. 07

Fourth:-Since the original selections in 1875, the Company has diligently sought to secure adjustment of its selected indemnity lands. The
General Land Office refused to make either adjustment or conveyance,
solely because the road was not seasonably constructed. By official report suits both civil and criminal were recommended by the Commissioner for alleged trespass on the part of its officers and purchasers for
cutting timber on these selected lands. March 22nd 1887, (5 L. D., 511),
you ruled thereon thus :"I therefore decline to concur in your recommendations to the Attorney General, but, on the contrary, I have to direct that you cause said
railroad grant to be forthwith adjusted, and transmit for my approval,
in the customary form, proper lists of lands subject to selection and
selected by said Company, within the indemnity limits of said grant."
Fifth:-Such adjustment is now being made in the General Laud
Office, and the results thereof will be very shortly, and as directed, certified to you. Various questions of law will arise thereon materially
affecting the quantity of indemnity la.nds due under the grant, requiring consideration and decision by you before any final adjustment can
be reached.
Sixth :-The Company has selected sufficient lands to compensate its
estimated losses. It has therefore no objection to the present revocation of the existing indemnity withdrawals, provided the same shall in
clear terms except from such restoration all selected lands pending tho
final adjustment of its grant now in progress and far advanced.
Respectfully submitted,
BRITTON & GRAY,
Attys for G. St. P. M. & 0. R. R. Oo.
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DALLES MILITARY H.OAD

Co.

THE D.ALLES, OREGON, June 17th 1887.
Bon. L. Q. 0. LAMAR,
Secretary of the Interior.
SIR :-I send you a preamble and resolution adopted by the Dalles
Military Road Company assenting to the proposition of the Secretary of
the Interior to restore to the public domain for settlement the lands
within the indemnity limits of the grant made by Congress to the state
of Oregon on the 25th day of February 1867 to aid in the construction of a wagon road from The Dalles on the Columbia river to Fort
Boise on Snake river.
Some three or four years ago the Dalles Military Road Company
through its secretary addressed a communication to the late Commissioner of the General Land Office requesting him to designate in what
manner this Company should select the lien lands to which it was entitled. No answer was made to that communication and no acknowJ.
edgement was ever made that it had been received at the General Land
O:fllce.
The Dalles Military Road Company has been anxious for some years
past to have the indemnity lands restored to the public domain as expressed in that communication for the reason that it would be beneficial
to the Company to have settlers thereon. And it has often requested
the Registers & Receivers to permit settlers to file homestead or preemption entries thereon of which privilege many persons have already
availed themselves.
While tP.is Company has been thus willing and anxious that these
lieu lands (or as they are termed indemnity lands) ~hould be restored
to the public domain for settlement it yet reserves the right given to it
by the act of Congress to select from the lands, so restored so much
thereof as will make up any deficiency in the lands granted by the act
of Congress.
And the Company again most respectfully requests that the Land Department may give such instructions to the Registers and Receivers of
the several local land offices as will enable the Dalles Military Road Co.
to make the necesl:)ary selections.
Respectfully your ob't servant.
JAMES K. KELLY,
Pres't D. M. R. Oo.

At a special meeting of the Board of Directors of the Dalles Military
Road Company, held at their office in Dalles City, Wasco County, Oregon, on 'l'hursday, the 16th day of June A. D. 1887. Present, Col.
James K. Kelly, Presiding, Ron. 0. S. Savage, and C. N. Thornbury,
Secretary. All of the members of the said Board of Dirextors being
present, the following proceedings were had:
Wltereas :-The Pn~sident of the Dalles Military Uoad Company hniS
oti c by th :-~ 011
r~tar of t
rio , to l v 'QI\1~1}, u
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or before the ~8th day of June, A. D. 1887, why the order withdrawing
certain lands as indemnity lands, dated December 14, 1871, should not
be revoked:
And Whereas :-The Dalles Military Hoad Company are only awaiting instructions from the Hon. Commissioner of the General Land
Office as to the proper method of selecting the said lands:
And Whereas :-There is but a comparatively small amount of acreage for which the said Dalles 1\'lilitary Road Company are entitled to
lieu:
Therefore Resolved :-That the Dalles Military Road Company hereby
assent to the proposition of the Hon. Secretary of the Interior, to restore to the public domain in the lands within the indemnity limits of
the grant made by the United States to the State of Oregon on the 25th
day of February, A. D. 1867, by virtue of an Act of Congress entitled
"An Act granting lands to the State of Oregon to aid in the construction of a Military Wagon Road from Dalles City on the Columbia River,
to Fort Boise, on the Snake, River,"" approved February 25th, A. D.
1867, and which lands were granted by the State of Oregon, to the
Dalles Military Hoad Company.
But this Company reserves all the rights given to it by law to select
such indemnity lands as it is entitled to within such indemnity limits,
after the restoration of such lands to the public domain ; but not so as
to interfere with the rights of any settler thereon.
JAMES K. KELLY,

President.
CALEB N. THORNBURY.
FLINT AND PERE MARQUETTE R. R. Co.
EAST SAGINAW, MICH., June 22d, 1887.
Hon. L. Q. C. LAMAR,

Secretary of the Interior, Washington, D. 0.
The notice issued by you May 23, 1887 and served on one of the
directors of this company, to show cause on or before June 27, 1887,
why the orders of withdrawal from settlement of the lands within the
indemnity limits of this road should not be revoked, has been brought
to my attention-We do not know that we are interested in this matter,
and were not aware that any such orders of withdrawal affecting us or
our lands are still in forceThe records in your Department will show that the agent of the State
of Michigan many years ago made application for aU the vacant and
unappropriated lands on the odd numbered sections within the :fifteen
mile limits of our road, and that after taking all such lands we fall
short nearly 150,000 acres of receiving the grant six sections of land
per mile of our line of road from Pere Marquette to Flint-We of
course have and make no claim for such deficiency, and the fact that
SIR :

32

RAILROAD INDEMNITY WITHDRAWALS.

·

such deficiency m.'lists is only· stated to show our rights to all the
in the odd-numbered sections within the fifteen mile indemnity
of our grant, and if this be conceded this Company cannot be affected
so far as we know by the proposed revocation of the orders of with·
drawalThere are a number of parcels of lands within the limits of one grant,
some within the six and some within the fifteen mile limits of our grant
which we have made application for at the Local Land offices, in addition to the general application made by the agent of the State referred
to above, which parcels we presume are recognized by the Department
as within our grant, but as yet we have not received from the Department the customary evidence of such recognition and would be glad to
receive certified lists of such parcels. I presume our applications have
been reported b~ the local Land officers but for some reason have been
over-looked, or if not over-looked, the usual certificates have failed to
reach us-If our applications are not on file in the Department we will
be pleased to send lists of the parcels so applied for and not yet certified to usVery Respectfully
A. W. NEWTON
Land Com. F. & P. M. R R Go.
FLORIDA RAILWAY AND NAVIGATION Co.
FERNANDINA, FLORIDA, June 20,1887.
To the SECRETARY OF THE INTERIOR,
Washington, D. 0.
The undersigned, as trustee for the holders of certain bonds herein
mentioned, taking notice of the Rule issued from the Department of the
Interior under date May 23rd, 1887, returnable on the 28th day of June,
1887, requiring, among other Corporations, the Florida Railway and
Navigation Company to show ca"Q.Se why orders withdrawing lands from
settlement under the public land laws, within indemnity limits along
the road of said Company, (among others), should not be revoked or
such other action be taken as may speedily restore such lands to the
public domain for settlement; and claiming the right to be substituted
for said Company and to be heard upon the said Rule touching the interest of the said trust estate, respectfully submits the following statement:
The United States granted to the State of Florida the odd sections
for six miles on each side, and the indemnity land for fifteen miles on
each ')ide, of a railroad to be built from Amelia Island to Tampa Bay
with an extension to Cedar Key, for the purpose of aiding in the construction of such railroad. (Act of May 17th 1856, 11 Stat., 15.)
Before the grant was made the State of Florida bad given to the
Florida Railroad Co. its charter to build a railroad on the very route
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named in the act of Congress, and had passed the " Internal improvement law," in which that route was desiguate(l as one of the roads
proper to be aided by the State, and one of those which should constitute the Internal Improvement System of the State. (Charter of
the Fla., R. R. Co. Laws of Fla., Chaps. 482 & 720. Int. Imp. Act,
Laws of Fla. Chapt. 610 S. 4.)
The Florida R. R. Co. under the provisions of Section 5 of the Internal improvement act accepted tbe terms and conditions of the act
and thereby under Section 21 of the act became the beneficiary of the
United States grant.
On the 2nd of May 1856, the Fla. R. R. Co. made its trust deed conveying to trustees by way of mortgage, the said Company'~; road then
constructed and thereafter to be constructed, and certain lands specifi·
cally designated and all other lands then owned by the Fla. R. R. Co.
or which might thereafter be granted to it along the line of its railroad,
either by the State of Florida or by the United States. This trust deed
was made to secure the payment of an issue of 8% coupon bonds
(called Freeland bonds) of said R. R. Co., of which about one hundred
and fifty thousand dollars (of principal) are outstanding, and are
claimed to be a lien on the lands granted by the Act of Congress May
17th 1856, lying South of Waldo.
The trust deed pro,..ides that the trustees shall in case of default Of
the Company in its said obligations take possession of the property embraced in the deed and dispose of it for the benefit of the bond-holders.
The trust deed was duly recorded.
The State of Florida by the U. S. grant became a trustee for the Fla.
R. R. Co. The title to the lands went to the State bnt the equitable
right went to the Company. The State simply held the lands for the
use and benefit of the Company. (VanWyck v. Knevals 106, U.S. 365.)
The Company having made its trust deed in the nature of a mortgage
prior to the U. S. grant, its equitable interest passed by the operation
of the law immediately upon the making of the U. S. grant into the
Trustees, for the purposes of the deed, not resting a moment in the
Company. A mortgage can be made on property to be afterwards acquired. (1 Wall. 263. 268-8; 2 Wall. 481; 23 How. 123 &c.)
By 1860, or about that time the entire route of the Fla. R. R. from
Amelia Island on the Atlantic to the waters of Tampa Bay with a
branch to Cedar Key was located and a map tbere9f showing the line
of the road built and to be built, was filed by the Company in the
proper office in Washington. The granted lands within the six mile
limit thereby became identified; the title vested and related back to the
date of the grant and those particular lands became subject to the burden of the trust deed which had been imposed upon them. (112 U. S.
720; 106 u.s. 360; 103 u. s. 739; 97 u. s. 491.)
As to the mdemnity lands, no title can be acquired in any specific
tract until actual selection is made. (112 U. S. 414, 720; 110 U. S. 27.)
H. Ex. 246-3
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I am informed that neither the Fla. R. R. Co. nor any successor to
in name or right, has made such selection, and I, as trustee, havet
the local U. S. land offices, been refused permission to make the
tions.
In 1866 the trustee of the internal improvement fund of the State
Florida, acting under the provisions of the internal improvement
(section 3), made a sale by which persons having interests adverse
the trust which I represent claim that so much of the said railroad
lies between Fernandina and Cedar Key (being all which at that
had been completed) and the franchise of the Company were transferred
to Ed ward N. Dickerson, and his associates, as their absolute property
free from the lien of the said trust deed.
It is not claimed by such perRons that the internal improvement act
gave any lien on any lands of the Company except its roadway, depots
and stations, nor that any other real estate passed by said sale. Their
claim and position as I understand them are (I) That the franchise of
the Florida Raikoad Company was purchased as above stated by E. N.
Dickerson and his associates, and by them and their assigns was conveyed. until through such transfers it has become the property of the
Florida Railway and Navigation Company.
(2) That the Florida Railway and Navigation Company and its immediate predecessors and assignors since 1866 having built 150 or more
miles of the original located route, additional to what had been built
previous to 1866, to wit: from a point called Waldo 1 southward in the
direction of Tampa Bay that (3) the above parties, builders of said 150
or more miles of said railroad are entitled to all the granted lands lying
on said 150 or more miles of road by virtue of the act of Congress of l\1ay
17th 1856, free and discharged from all liens created by the Fla. R. R.
Co., (4th) that they derive their said right or claim through tlle Fla. H.
R. Co. by assignment under authority of Section 4 Acts 1855, Ohapt. 72!),
of laws of Fla. (5th) They say that such assignment of the rigllt to
build the portion of road South of Waldo was made by the Fla. R. H.
Co. after the alleged sale in 18t56, by the trustees of the internal improvement fund, of said Company's franchise, to wit: about the year
1876
It has been ascertained (see H. Ex. Doc. No.144, 47th Cong.lst Sess.)
that under the act of May 17th 1856, 305,000 acres more of land have
been earned by the construction of the road between Fernamliua arHl
Cedar Key than have been approved to the State.
This deficiency cannot be made good from lands along the Raid portion of railroad. It must therefore be made good, if at all, from lands
lying elsewhere on the chartered route of said company's roa(l, . and I as
kustee aforesaid, am Reeking the deficient lands South of Waltio and
outside of the six mile limit.
By chap. 3, 15!3 laws of Fla. of 1879, the State granted and confirmed
to the purchasers and transferees from the several H.. R. Companies
which accepted the provisions of the Internal Improvement Act, and
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their assigns, the lands and titles thereto which were gran~l to the
State of Fla., by the U.S. May 17th 1856.
My predecessors in the said trust to secure said Freeland Bonds were
the transferrees from the Florida Railroad Company o.f all the lands
granted by the United States, for the benefit of that company's road,
and if such legislation was needed to divest the State of its legal title
in those lands the said trustees were clothed with it thereby.
I have traced the claim which as trustee I make to the said lands
South of Waldo. I will consider now the objections to it urged by the
Florida Railway and Navigation Company, and by thelocalland offices
in refusing me the use of the official plats and books to make selection
of indemnity lands.
I. The Florida Railway and Navigation Company, says that the franchise of the Florida Railway Company to earn and take the lands South
of Waldo by building a railroad on that portion of the route was sold
in 1866 by the trustees ef the internal improvement fund of Florida to
E. N. Dickerson and associates and that through them it has come to
the same Florida Railway and Navigation Company.
There has been but one judicial interpretation made of the effect of
such action as was taken by the trustees of the Internal Improvement
Fund in 1866, against the Florida Railroad. Company: That interpreta~
tion was given in the bankruptcy case of Rankin & Pulliam v. t.he
Florida, Atlantic and Gulf Central Railroad Company, by Judge Fraser
of the United States district court for the Northern District of Florida.
(See National Bankruptcy Hegister~ Vol. 1, second edition, Page 657.)
In no other case has the said action of the trustees of the internal
improvement fund come directly before the court so as to be made the
subject of authoritativejudicial opinion, and if, in any other case, any
opinion upon the effect of the said sale has been pronounced it is obiter

dicturn.
Judge Fraser held that the effect of such sale under tile third section
of the internal improvement act of Florida was not to dissolve the corporation but only to effect a change of stock-holders, leaving the debts
and duties of the company unaffected. He says in his opinion : "The
~ale by the trustees is a mode of assignment agreed upon between the
StatP- and the corporation and in virtue of such sale the purchasers become the assigns and successors of the original stock-holders, succeeding to all rights, powers, duties and liabilities of said stock-holders as
a corporation."
If this be a correct position, E. N. Dickerson and associates and their
assigns by whatever name called, stood and stand in precisely the same
relation to the deed of trust above mentioned as the Florida Hailroad
Company stood in, previous to 1866. To show that such was the view
taken by parties concerned in the old sale by the trustees of the Internal Improvement Fund of Florida, and in the said Railroad since the
sale, I cite the facts, 1st, That E. N. Dickerson and associates purchasers as alleged of the franchise and railroad of the Florida .Railroad
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Company: conveyed the said franchise and railroad back to the
pany which continued (and which under changed name still cOiltilll~
to exercise all its corporate powers without any re-incorporation
other enabling act of the Legislature.
A valid sale of a corporation's franchise under a statutory power,
provision being made for the continued existence or resuscitation of
corporation would dissolve the corporation. E. N. Dickerson and
ciates, if they had acquired the Florida Railroad Company's franch
could not have restored it to the Company by a deed of conveyance.
2nd. That the State of Florida recognized the continued existence
of the Florida Railroad Company after 1866. For instance, in 1870, the
Legislature, by chapter 1795, put ''certain restrictions on the Florida
Railroad Company", and al.tthorized it to create a separate capital stock
for the uncompleted portion of the route; and in 1872, by chapter 1795,
it changed the name of the company to "Atlantic Gulf & West India
Trai1sit Company."
·
3rd. That in 1876, and at other times afterwards, the Florida Railroad
Company, by its new name of the A:l:ilantic, Gulf & West India Transit
Company, assigned to the Peninsular Railroad Company, and to the
Florida Tropical Company, the right to build the portion of its chartered
route lying South of Waldo.
II. The Florida Railway & Navigation Company says that the Peninsular Railroad Company, and the Florida Tropical Railroad Company,
and itself (which has merged with the other two companies, and with
the Florida Railroad Company under its changed name,) having built
the constructed portion of the originally chartered route South ofvValdo,
it, the said Florida Railway & Nctvigation Company, is entitled to all the
lands along said portion of the route, under the congressional grant and
is entitled to them free from the lieu of the trust deed of May 2nd, 1856.
This claim is made and attempted to be supported, (inconsistently with
the position reviewed in paragraph number 1.) under the provisions of
section 4 chapter 729, Laws of Florida, passed December 14th 1855,
which permits the Florida Railroad Company to "set off any portion of
its line to persons desirous of constructing the same, and in that event
such portion may have a distinct organization with all the grants, rights,
duties and privileges conferred on the Florida Railroad Company, with
the right to adopt a different name in order to keep the stock account
and liabilities separate." But before the Florida Railroad Company set
oft' any portion of its route under this power, it had, to secure its Freelaud bonds, conveyed in trust, as already stated, its entire route, the
road built and to be built, and all lands which it might receive by Congressional or State grant. That conveyance was duly recorded; the lien
was created and vested in the trustees named in the conveyance and
could not afterwards be divested by these voluntary assignments. The
assignees took the assignment of right to build cum onore. They simply
stand in the place of the Florida Railroad Company, with the same rights
and duties as that compan.r ha·l. The Florida Railroad Company could
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not srt O\?er and assign what it did not have. It could not create in an
assignee a right which it did not itself possess. It certainly did not have
a right to build any portion of its route itself free and discharged from
the lien and burden of that trust deed. Section 4 of the Act, chapter
729, is not susceptible of any other interpretation.
I will go back to the sale, by the trustees, of the internal improvement fund, made in 1866, and, for the sake of this line of argument,
admit that the sale was a foreclosure of the statutory lien (instead of,
as I contend, the exercise of a serdrate and independent power having
no relation to the statutory mortgage), and that the purchasers took an
absolute title to and property in all things mentioned in the 3d section of the act as being subject to the lien. What are those things~
The act says, " All bonds issued by any railroad company under the
provisions of this Act shall be a first lien or mortgage on the road bed,
iron, equipment, workshops, depots, and franchise"· No lands of the
company are included except road bed, workshops, and depots ; consequently even under this second view of tlw legal effect of said sale, the
lands granted by the United States were unaffected by the sale The
lands along the entire route of the company's road built and to be built,
within the primary limits, had before 1866 vested in the State for tlw
Florida Railroad Company, su~ject only to the power of defeasance by
the grantor, the United States, if the road should not be built and if
the United States should choose to exercise such power : they had been
conveyed in trust by the company, as it l.ad a right to do, to trustees,
and the title to 5!)5,000 acres had been made absolute by the said
company's construction of the roact from Fernandina to Cedar Keys.
Only 290,000 acres could be found on that portion of the road. Must
the company, or its creditors who furnished money to build the 155
miles between Fernandina aud Oedar Key, lo:se the 305,000 deficient
acres~ No, the deficiAncy can be taken outside of the primary limits,
on other portions of the line South of Waldo, whether the road be built
or not built. This right exists, whatever other rights may have attached
to the lands within the primary limits south of Waldo.
In this position I am, it seems, sustained by the opinion of Mr. Edward N. Dickerson, of New York, a lawyer of deserved distinction,
formerly allfl for several years the Presideu t of the Florida Railroad
Company, and familiar with the points of law affecting such compa,ny
and its lands. In his answer to a suit in equity, pending in the United
States Circuit Court for the Northern District of Florida, between S.
l. Wailes, complainant, and the Florida Railway & Navigation Company, et al., he says:
"3d. There was a land grant appurtenant to the road from the
United States and the State of Florida, but when the road was completed (between Fernandina and Cedar Keys) all the land to which it
was entitled under the statutes bad not been acquired by the company
because it was not to he fonncl in the ownership of the State or of the
United States on the liue. \Ylwt was wanting, however, under the
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law might be acquired under the title of indemnity lands, aud be
from the public lands situated elsewhere, under proper restrictions."
'' 25. In respect to the indemnity lands referred to in the
of October 24th 1879, ne\ther the Tropical Railroad Company, nor
purchasers of the Florida Railroad, under whatever name, have
interest whatever. Those lands are assets of the old Florida ....,U/JLuv·~
Company for the payment of its Freeland mortgage debt, or
debts, many of which stand in judgment."
"29th. I also know that the Florida Railway & Navigation Co
has no interest whatever in the indemnity grant of lands, as vVaiJes
perfectly well knows, and that any claims in respect to them must be
settled with the old Florida Railroad Company, and he has been instructed by the old Florida Railroad Company to keep separate those
indemnity lands from the railroad lands, because they belong to an entirely different account and to different owners."
The language of the deed of conveyance from the Trustees of the
internal improvement fund of Florida to E. N. Dickerson and associates, conveying the Floriua Railroad and "all its property of every
kind" has been quoted against the claim which I assert as trustee for
holders of Freeland bonds. I reply that of course the trustees of
the internal improvement fund could only sell and convey what the act
gives them authority to sell and convey. The words quoted are found
in the 3rd section of the act, and the deed only follows the language
of the act. But those general and very comprehensive words " all its
property of evf'.r y kind " are by a familiar rule of construction restricted by the preceding language of the section giviug the lien, the
rule being that ''where a particular class (of persons or things) is
spoken of and general words follow, the class first mentioned is to be
taken as the most comprehensive and the general words treated as referring to matters ejusdem generis with such class." The legal effect of
the deed is controlled by this principle and, as I have stated, the lands
granted by the State and United States are not embraced in the sale
by and conveyance from the trustees of the internal improvement fund.
Having thus shown the claim and interest which, as trustee, I assert
to the indemnity lands on the line of the Florida Railroad and Navigation Company's Road, and inasmuch as the local land offices have not
recognized my right as such trustee, to make the selections, I respectfully ask, if the said Corporation has not yet done so, that I, as such
trustee, may be allowed to select said indemnity lands for the benefit
of my said trust estate; that a reasonable time be prescribed within
which such selections may be made and that the local land officers be
instructed to extend us all facilities for the work.
All of which is respectfully submitted.
SAMUEL A. SWANN,
E. M. LENGLE
as Justice &c.
C. P. & J. C. COOPER
.Attys.for 8. A. Swann, Justice &c. of Jacksonville, Fla.
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R. R. Co.

Hon. L. Q. C. LAMAR,
Secretary of the Interior.
Sm: The Gulf and Ship Island R. R. Co., by its counsel, for answer
to the rule entered by you upon said Company on May 23~ 1887, to show
cause on or before the 28th day of June, 1887, why its existing indemnity withdrawal should not be revoked and the lands therein embraced
restored to settlement, respectfully shows:
First :-That by act of Congress approved August 11,1856 (11 Stats.,
p. 30), Congress granted to the State of Mississippi to aid in the construction of a railroad from Brandon to the Gulf of Mexico every alternate section of land designated by even numbers for six sections in
width on each side of said railroad, with the right to select within th(~
larger limit of fifteen miles other lands in lieu of such within the grant
as were found on definite location of the line or route of the road to
have been sold or to which the right of preemption has attached.
Second :-The State of Mississippi, by act of its legislature, approved
February 2, 1857, accepted said grant, and by act of its legislature approvedDecember3, 1858, granted said lands to the Gulf and Ship Island
R. R. Co.
Third :-A map of definite location of said road was filed in the local ·
office at Jackson, Mississippi, on November 23, 1860, and in the Gen·
eral Land Office November 27, 1860.
Fourth :-Said map of definite location was accepted by the General
Land Office on December 3, 1860.
Fifth :-On August 9, 1856, the lands within both the granted and
indemnity limits were withdrawn from sale or entry. But about 1865
this withdrawal was ignored by the Government and a large amount of
lands within the grant were sold by the Government. As to these
lands the Oompany was entitled to in~st upon its prior right or to se_
lect other lands in lieu thereof. In order not to disturb settlers who
had taken up the land:s under the action of the General Land Office, it
adopted the latter course and on June 24th and July 1st, 1884, filed in
the General Land Office a formal relinquishment of its claim to the
lands thus erroneously sold. Following this and on July 11th, 1884,
the order of withdrawal was renewed and has since continued in force
Sixth :-That pursuant to the direction of the Statute, the Company,
through the agent of the State appointed by the Governor thereof, has
made selection in lieu of lands found within the grant in place to have
been sold or taken by pre-emption. Such lists on submission here were
found to be technically defective and in order to complete same the
Company has caused them to be returned to Mississippi. The required
corrections. and amendments are now being made and the lists will
shortly be returned to the General Land Office with all statutory and
official requir
nt fully Q
U w'th.
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Wherefore, and on return of stwll perfected selections, this '"'".".,."'1&:
has no objection to the revocation of said order of withdrawal,
the same shall in clear terms except from ~uch restoration, all
lands contained or to be contained in such perfected lists until the
adjudication by you of such lists.
Very respectfully,
H. W. BALDWIN,
BRITTON & GRAY,
Attorneys for Gulf & Ship Island R. R. Oo.
JUNE 28, 1887.

HASTINGS & DAKOTA 1-tY. Co.
Hon. L. Q. C. LAMAR,

Secretary of the Interior.
SIR-Now comes the Hastings and Dakota Railway Company, by its
counsel, and answering the rule entered by you upon said Company, on
May 23rd 1887, to show cauRe why its existing indemnity withdrawal
"should not be revoked, and the lands therein em braced restored to
·settlement" respectfully shows:
First:-By Act of July 4th 1856 (14 Stats. 87) Congress granted lands
to the State of Minnesota to aid (inter alia) construction of a railroad
"from Hastings, through the counties of Dakota, Scott, Carver, and
McLeod, to such point on the Western boundary of the State as the
legislature of the State may determine."
Second :-By appropriate State legislation the grant was accepted, the
Western termini.fixed, and the grant transferred to this Company.
Third :-The grant was of odd sections " to the amount of five alter·
nate sections per mile on each side of said road,. with the right to select other odd sections within a larger limit of twenty miles, as indemnity for lands granted in place, but found on de finite location to have
been "sold, reserved, or otherwise appropriated, or to which the right
of homestead settlement or pre·emption has attached."
Fourth :-The railroad was duly located, has been fully constructed,
and the land grant fully earned.
Fifth:-The length thereof is 202.1 miles, and the estimated quantity
of the grant is 550,000 acres. (Copp's Land Laws, Ed. 1875, p. 353.)
There has been conveyed to the State for the Company, 312,770.27 acres.
Difference, 237,229.73 acres.
Sixth :-But little of the grant in place remains to be conveyed. The
above difference must therefore be secured if at all, from the indemnity
lands.
Seventh :-The Company has pendiug the following lists of selections,
whereon all Statutory fees have been paid or tendered, and all legal
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Same embrace all available lands within
.A.eros.

Dcc;?ruber 23rd 1881 - .•••••.••.•..•..• - ••. ---- •. ---- •.•• -- •• --- .. --.- . . . .
362.
~lay 28th 1884 .••.•. ------ •••••....••• ------ .••••• ------ ·----· ----------111. GG
~lay ::!6th 1883 .••••. -------------- -----· -----· -----· ..•.•. ---· .. ---- .... - G8, 562. t~:~
July ~8th 1886 ---- .••••••• ---- ·----· ••••..•••• ----:- -·---- -------- ··---640.
December 21st 1886 •••• ---------------------------------- .••••• ---------- 2, 157.63
Total .••••••.•••••.••••..•••...••••..•• - ••.• - •••. -.- ••.......••••. 71, 834. 01
as against an estimated difference of over 200,000 acres.

Eighth :-These selections have remained of record in the General Land
Oflice without action, pending an adjustment of the grant which this
Company has not yet been able to obtain.
·wherefore, having selected all available lands and the grant being
still largely deficient, the Company makes answer that it has no present
objection to the proposed revocation of its indemnity withdrawal provirled the lands so selected and applied for as shown by its pending lists
be withheld from settlement and entry until the final adjustment of its
grant. The time for such adjustment remaining wholly within the
pleasure of the United States, until it is finally determined what lands
the Company has lost, the present apparent large deficiency in its grant
should protect the lands covered by its 'pending selections from ad Yerse
appropriation.
Respectfully submitted,
BRITTON & GRAY,
A.ttys.for H. &D. R'y. Go.

M.A.RQUET1.'E, HouGHTON AND ON1.'0N.A.GON R. R. Oo.
W .A.SITINGTON, D. C., Jww 27th, 1887.
Ron. L. Q. C. LAMAR,
Secretary of the Interior.
SrR:-Now comes the .i.V[arquette, Houghton and Ontonagon Railroad
Company, and answering the rule entered by you upon said Company
on May 23rd 1887, and returnable June 27th 1887, to show cause wby
its existing indemnity withdrawal "should not be revoked, and the
lands therein embraced restored to settlement", respectfully shows:First:-That by Act of June 3rd 185G (11 Stats. 21) Congress granted
lands to the Sta.t e of Michigan to aid iu the construction (inter aliu) of
a railroad ''from Little Bay de Noquet to Marquette, and tlH'nce to
Ontonagon." The grant was of si'( odd numdercd sections per mile
on each side of the road~ with right to select other lands \vitbiu larger
limits of fifteen miles for lands wit~in the grant in place which were
fou11d on "definite location to have been sold, or otherwh;e appropriatecl, or to which the right of pre-emption has attached."
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Seeoud:-lly .Act of Congress approved March 3rd 1865, (13
520), the grant of 1856 was increased by " four additional sections
land per mile."
Third: -That by appropriate State legislation this grant
vested in and is now owned by the Marquette, Houghton & vn.toiJta~~OJ
Railroad, whose ownership is also recognized by the federal Act
March 3rd 1865 supra.
·
Fourth :-The entire road was definitely located and has since
constructed from. Marquette to L' A.nse, a distance of 72 miles.
lands within both granted and indemnity limits were duly wi~·h''"0 "'""
and since so remain.
Fifth:-There has been conveyed to the State for the Company
565,411.30 acres. (Report of General Land Office, 1884 p. 54.)
Sixth :-The Agent of the State duly appointed by the GOTernor
thereof, has made formal application to select indemnity for lands lost
within said grant as follows :Acres.

September 17th 1883 .•• --· .•• -- •.• ---· ..• - ••.•• -- ....... ---- ---- ---- .... 173,560.19
October 8th 1883---- .................................. ·--- ............. 65,088.29
July 26th 1884 -----· ••••••••.••. -----· ..•••••• -----· .••••• .••• •.•.•. .. .
809.40
August 14th 1884 .... --~--- ............................................. 18,307.0'j'
Total ...• ·----· .................................................. 257,774.90

These lists were forwarded by the Register of the Marquette Land
Office as presented, to the Commissioner of the General Land Office for
instructions. No action thereon has ever been taken here.
Seventh :-The entire grant is still in existence, no forfeiture haviug
ever been declared. Thereunder selection has been made to compeusate losses in the grant in place. Lists thereof are now pending as above
stated, awaiting official action.
Wherefore this Company has no objection to the present revocatiou
of existing indemnity withdrawal, provided same shall in clear terms
except therefrom all selected lands pending final official determination
of the losses in place and ascertainment of the amount of indemnity due
therefor. Such selections have been made by the agent of the State in
precise accord with the direction of the granting act which distinctly
provides that if on definite location it shall then be found that of the
lands granted any have therefore been disposed of, the Governor of the
State by his duly appointed Agent shall then make selection to compensate such losses. This having been done it is respectfully insisted
that until the correctness or incorrectness of such selection have been
tested by such final official determination of losses within the grant iu
place, the lands embraced in such selections should be withheld from
adverse appropriation.
Very respectfully,
BRITTON & GRAY,
J.
H .
ER,
ttyt~.fvr
ar!ludtc, tJHpl (( 1 J ana I tQ~~aqt n ~a. 'ZrQffill
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MISSOURI, KANSAS AND TEXAS

RY. Co.

Hon. L. Q. 0. LAMAR,

Secretary of the Interior.
SIR :-Now comes the Missouri, Kansas and Texas Railway Company,
hy it~ counsel, and answering the rule ente1·ed by yon upon said Company on May 23, 1887, and returnable June 27th, 1887, to show cause
why its existing indemnity withdrawal "should not be revoked, and
·'the lands therein embraced restored. to settlement", respectfullJT
shows:First :-By .Acts of March 3, 1863 (12 Stats. 772), July 1, 1864 (13 Stats.,
33D), and July 26th, 1866 (14 Stats., ~89), Congress granted lands to the
State of Kansas to aid in the construction of a railroad from Port Hiley (Junction City) Kansas, down the Neosho Valley, to tlw south line
oi the State.
Such grant was of ten' alternate odd sections per mile, with right of
indemnity selection within twenty mile limits, in lieu of lands within
the grant in place, found on definite location to have been " sold, re
"served or otherwise appropriated, or to which the right of lwmestead
"settlement or pre-emption has attached."
Second : The grants were conferred by the State upon tho Union Pacific Co., Southern Branch, now known as the Missouri, Kansas and
Texas Railway. The route was definitely located-the road seasonably
constructed and the grant thereby fully earned.
Third: The length of such constructed road is 182.50 miles.
Acres.

1, G~O, 000

The estimated quantity of the graut thereon was (Copp L. L., p. :3G3). . .
Acres.

There have been conveyed thereunder .... ___ . . _••.. _.. . . . . 98:3, 945. 96
Of which title was vacated by the Supreme Court on suit of
U.S. (82 U. S., 733), to __ ._ . _.. _-.- ... _- ...... _.. -- .. _... _. 186, 936. 72
Leaving patented ... _ .. __ ....................... - ... - ... -. __ ....

797, 009. ~4

And deficient in the grant ........................... - .. . . . . . • .. .
(Genera] Land Office Report 1885, P. 191).

722, 990. 7 ()

Fourth: To satisfy this deficiency the Company has selected every
available acre within the indemnity belt. Selection8 are now pending
aggregating but 5,758.62 acres, and were made as follows:Acre I:!.

October 11, 1887 ... - . - .••. - •.•........ - .... _........ -.. - . -.- .•...... _ ... .
October 22, 1877 ... _•..•........... _. _... _... _ .. _•...•••••.....••• _. _.•. __
June 2, 1~79 .... _...... _ .... _............. _...... _ .... _... _...... _...... .
J nne 26, 1879 ..••.. __ ......... __ ......•.. __ .... _..... _. __ .............. __
J nne 1, 1881 .•. _•. - ..... _.......••..••......... ___ .... _........... __ .... .
September 1882 ... - _..... ______ .....••. _. _•.•. _ ...••........ __ ....... ___ .
September 1882 ....... _............ _... _. _•..... _............ _.....••....
8

;:;~~:~::1~, ~~8 i ~ ~ ~ ~ ~:: ~ ~: ~ ~: ~ ~ ~ ~ ~: ~::::::: ~:: :~ ~ ~ ~ ~: ~: ~ ~ ~ ~ ~ ~ ~ ~ :::: ~ ~ ::
November 17,1885 ..••••.••••• ---··· .••••• --·· .......... ---··• ...•••...•.

5:3:3. 10
1!)8.20
Gl~.20

1G0.00
G15.70
1920.00
:~4:3.80

40.00
16.52
1413.10
5758.6~
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Wherefore-having selected an available lands, and the
still deficient more than one halt' of the promised quantity
grantee constructed the road, the Uompany makes direct
bas no objection to the proposed revocation of its indemnity
provided the lamls now selected as shown by its pend'ing lists
held from settlement and entry until the final adjustment of the
The time for such adjustment remains wholly within the P•~G~:nu~o 1
United States. 1\:Ieanwhile the great deficiency iu the grant
teet the lands coYercd by the pending selections from ad verse
ation.
Respectfully submitted,
BHITTON & GHAY.
Attys f'or M. K. T. R'y.
:MoBILE AND

GIRAI~D UAILROAD

Co.

OFFICE TREASURER,

Columbus, Ga., June 14,
Hon. L. Q. C. LAMAR,
Secretary, Washington, D. G.
SIR: I beg to acknowledge the receipt of your circular letter of
23, 1887, requiring this Company to show cause on or before the
day of J nne 1887, why the orders issued by the Department of
terior withdrawing from settlement, lands within the indemnity
lost in grants made by Congress, should not be revoked and such
restored to settlement.
On June 11, 188J, the Board of Directoe.s of the 1\:Iobile and
Railroad Co. passed the following:
Whereas: It is the opinion of the Board that the irrteres ts of this
pany will be advanced by a settlement of the question of title to
lands donated to the State of Alabama in trust for this Company
the act of Cougeess passed in the year 1855 tlrerefore be it
Resolved : That the Congress of the U uited States be petitioned
pass au act confirming the title to such lands as haYe been sold or
posed of by this Company and tllat the remainder of the lands
to the United States, upon condition that this Company be
from the obligations resting upon it as a land grant railroad.
Three members of th~ Board were appointed and were '' em1
to take such measures " as would " secure the desired en<l."
A memorial was prepared setting forth the manner in which the
carne into possession of the Company-the ma1!ner in which certain
tions were disposed of the number of acres sold and the prices re~~Iis~ecl~
from sales. The fact that tile Company was reqnired to pay taxes
the State of Alabama, had done so and was continuing to do so,
that having received notice through P. J. GloYer, special agent of
General Land Office, this Company has desisted from all interter,en<:~e i~
with the lands an<l WOLlld desist until the pleasure of Congress is

· known.
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Tile memorial c•losed with the offer to relinqmsh and quit claim all
the Company's right and title to the lands and any further aid in the
construction of their road under the provisions of the act of 1856 upon
tile Himple condition of relief from tlw burdens of a land grant railroad.
Tllis memorial was presented and one or more acts introduced to forfeit tllese lands. The bills were approved in Committee and only
fhiled, as we learned, in passing for want of time.
On two occasions at least, directors of this Company appeared before
the Committees urging their favorable report of the bill declaring their
forfeiture.
'l'lJC present condition of the grant is unfortunate. The lands are
still being taxed by the State of Alabama and this Compan,Y's failure
to pay these taxes (luring the past few years, has rendered them liable
for sale for tax, and bougllt by parties under this shadow of a title have
been very seriously depredated upon.
In view therefore, of these facts, this Company lms earne~tly desired
the final adjustment of this question and have no cause to sllow why
the several orders should not be revoked, or such other action taken as
shall speedily restore the lands referred to by you to the public domain
for settlement.
Hespectfully,
J. M. FHAZEl{.,
Sec'y.
NEw ORLEANs

P ACU'IC

RY.

Co.

ASSIGNEE OF
NEw ORLEANs, BA~l'ON RouGE & VICKSBURG

H. H. Co.

A.nswer of the New Orleans Pacific Rail way Company to the rule
taken to show cause why the lands within the indemnity limits of their
grant should not be returned to the public domain.
Section 22 of the act of March 3rd, 1871 (The Texas Pacific act). 1utll
Stat., p. 579, granted to the New Orleans, Baton Rouge aud Vicksburg
R H.. Co. lands in the same quantities and upon the same terms as were
granted to the Texas Pacific within the State of California, lJy the Dtlt
Section of said act.
This grant was assigned by the grantee to the New Orleaus Paciiie
Hailway Company January 5th, 1881 and the road was constructed;
and Congress by the act of February 8th, 1887 ratified the transfer an<l
confirmed the grant along all that part of the line of said road not constructed on the 5th of January, 1881.
Tlw 9tll Section of the act of 1871 then fixes the quantity and terms
of the grant and the act of February 8th, 1887 fixes the line of railroau
to wllicll said grant shall apply.
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The nth Section of the act of 1871 fixes the amount of the grant
sections per mile on each side of the road or twenty sections in
mile of the alternate sections designatecl by the otld numbers.
same section fixed 1be in<lemnity limits, the lands within which
devoted to satisfying the absolute grant provided that the grant
not be satisfied within the twenty mile limit.
Section 12 fixed the terms upon which said lands should be
to the grantee which in short were that whenever a stretch of
miles of said road was completed, it should be examined. by the
meut and if accepted, the patents for the lands co-terminous with
completed stretch should issue.
Such are the statutory provisions governing the grant. As to
New Orleans Pacific Railway Company, these acts must be com;;trued
if, it was mentioned in the granting act, inasmuch as it has been,
by Congress and by the Departments recognized as the successor
assignee of the New Orleans, Baton Rouge and Vicksburg Co
Now what, are thejacts?
January 5th, 1881, the New Orleans Pacific Railway Company
the assignee of the original grantee and began at once the work of
structiou which it pushed forward witlt such energy that by Nov·em
1882, the whole line of three hundred and twenty-eight miles, was in o
eration. The road was accepted as built in conformity with the inten
of Congress.
The Company then made application for the issue of patents to the
lands within the granted limits, but this was refused upon one pretext
and excuse after another, from time to time until finally the whole
ter was brought before Congress by the introduction of bills for forfeiture
of tlJC grant.
Congress by direct vote, having refused to forfeit the grant, the Secretary of the Interior ordered the patents to issue and March ~~, 1865,
pateuts for 670,287.G4 acres were issued.
The Secretary of the Interior on March 11, 1885, ordered the iH~ue of
patents to cease until furtlter examination could be made .
.1\. fter argument he decided to refer the whole matter to Cougres·,
recommending the confirmation of the grant to the New Orlean~ Pacific,
and sueh legislation as would confirm and ratify the assigmnent by the
original grantee to theN ew Orleans Pacific. This recommendation was
transmitted to Congress December, 1885, and matters remained in statu
quo until the 8th day of ·F ebruary, 1887, when Congress by a_ct apprO\~ed that day did so conform and ratify and fixed the line of definite
location for the first time.
lu April, 1887, tlte Company having filed a partiallist of its selections,
&gain applied for its patents. That application is pending now, and (as
eouusel is informed) it will require yet some time to issue them, because
of adverse claims and the examination of certain old records not known
to the Office until recently.
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For ant:)wer therefore to the rule issued by the llonorable Secretary of
the Interior to show cause on or before '"Tune 27th, 1887, why the order
of withdrawal of :1\-Iarch 27, 1873, and October 15th, 1883 of the land~
within the indemnity limits of sairl New Orloans Pacific Railway Uom·
pany should not be revoked and the said lauds returned to settlement,
the said Company respectfully set forth and represents.
First. That hitherto respondents have received patents for only
679,284 acres of land whereas their grant was twenty sections or 12, "00
acres per mile for road constructed and accepted t"or two hundred and
sixty miles or 3,328,000 acres more or less.
Second. That they have been and are yet unable to tell how many
acres of land they can procure within the granted limits, but that even
if they could procure a11 that had not been "sold, reserved or otherwise
llisposed of by the United States" at the time of the grant, it will require every acre of vacant public land within the indemnity limits to
make up the deficit, and even then the company will fail to receive the
quantity of lands intewlcd to be granted by Congress by more than
one million eight hundred thousand acres.
Third. That the delay in selecting· their lands has not been the fault
of respondents. That their road was completed in 1882 and accepted in
the same year; that they filed such selections as they could make an<l
asked their patents, but that attempts were made to forfeit their grant
in Congress, and protests filed by certain persons in an<l out of Congress against their rights to patents were so far heeded by the Interior
Dl'partment as to deny respondents their rights, and that it was not
until the act of February 8th, 1887, that the Government determined
the date and line of their permanent location, and that selections for
some 400,000 acres of land are now pending and have not been acted
upon; that thus for five years respondents have been baffled, harassed,
and delayed, and that it has not been possible for them, in view of the
uncertainty of 'the final action of Congress, to know, until within the
past four months, whether they would receive any portion of the grant
they ha<l earned, and that therefore they have not had time to complete
fully their selections within the indemnity limits.
Fourth. That respondents are informed that an old book or record of
certain entries made under what is known as the "back pre-emption
law" of 1818 in the State of Louisiana, and within their grante<l and
in<lemnity limits (whicll book or record was until lately unknown even
to the Department) has been found, which affects many of the lauds
hitherto supposed to be vacant, and that respondent has been unofficially informed, that until said books and records are fully examined alHl
posted, that it will be impossible for even the Department, far less respondent, to know what lands are vacant, and ~ubject either to the
grant or as indemnity.
Fifth. That respondents have been diligent and active in the prosecution of their rights and are now carefully revising their selection~,
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and that until tbey shall have done so, it would be manifestly
and illegal to deprive them of the privilege of selecting. such
they may be able to find within the indemnity limits, especially in
of the many and long continued vexatious delays and embarrass
to which they have been subject by the Leglislative and
branches of the government and in view of the further fact that i
should acquire every acre of land within their indemnity limits
will still fail to receive within 1,800,000 acres of the quantity of
to which in law and witltin the intendment of Congress they are
tied.
Hence respondents pray that the rule taken herein, aR to them
be discharged~ and for general and equitahle relief.
ELLIS, JOHNS & McKNIGHT.
Attorneys fott Respondents.

NoRTHERN PACIFic R. R. Co.
HoN. L. Q. C. LAMAR,
Secretary of the Interior.
SIR: In the matter of the rule of your Department issued on 23d
May, 1887, addressed (among others) to the Northern Pacific Railroad.
Company, to show cause on or before the 37th inst. why the several or·
ders of withdrawals from settlement of the lands within the indemnity
limits of said road as therein indicated should not be revoked, aud the
lands therein embraced restored to settlement, the said com pa.ny respectfully makes answers as follows :
Said rule sets forth that in respect to the several withdrawal~ therein
specified within the States and Territories therein named, the company
has either made selection of all the lands to which it is entitled, or has
selected all liable to st:tch selection in lieu of those lost in place.
The withdrawals referred to are located in the States of Minnesota
and Wisconsin, and the Territories of Dakota, Idaho and Washington,
although those in Idaho and Washington are placed urHler the caption
of '' Dakota Territory."
\V'e would also respectfully say here that the withdrawals in Dakota.
Territory, "March 30, 1872," the date given in your order, embraced no
indemnUy lands, said order being of lands along the line of general route.
The withdrawals of indemnity lands in that Territory were made inl873
to the Missouri river, and in 1880 west of that point.
By the act of July 2d, 1R64, Congress incorporated the Northern Pacific Railroad Company, and authorized and empowered it to lay out,
eonstrnct, furnish, maintain and enjoy a continuous railroad and telegraph line, "beginning at a point on Lake Superior, in the State of
Minnesota, or Wisconsin, thence westerly by the most eligible railroad
route, as shall be determined by the company, within the territory of the
United States on a line north of the forty-fifth degree of latitude to some
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point on Pnget Sound, with a branch via the valley of the Columbia
rh·cr to a point at or near Portland, in the State of Oregon."
By the joint resolution of May ~n, 1870, Congress authorized the company to construct its main line via the valley of the Columbia river to
Pnget Sound, and its branch via the Cascade Mountains to the same
waters.
This road necessa.rily rttJn through several political divisions of the
Union, to wit: the States of Wisconsin, Minnesota and Oregon, and the
Territories of Dakota, Montana, Idaho and Washington, but, further
than to obtain the consent of the legislatures of the States through
which said railroad line should pass, to construct its line therein, it was
in no wise controlled by such political divisions in its rights, privileges,
grants and franchises acquired by the charter.
To aid in the construction of said road Congress granted to said Cornparty from the public lands along the entire line, without reference to
Stat;e or territorial limits, and uncontrolled thereby, every alternate
section oflancl designated by odd numbers for twenty altern ate sections
per mile on each side of the road whenever it passed throng h a territory,
and ten alternate sections on each side whenever it passed through any
State, not reserved, sold, granted or otherwise appropriated, and free
from pre-emption or other claims or rights at the time the line of the
road is definitely :fixed, and a plat thereof :filed in the office of the Commissioner of the General Land Office.
The charter then goes on to provide that ''whenever prior to said time
any of said sections or parts of sections shall have been granted, sold,
reserved, occupied by homestead settlers or pre-empted or otherwise
disposed of, other lands shall be selected by said company in lieu thereof
under the direction of the Secretary of the Interior, in alternate sections,
and designated by odd numbers, not more than ten miles beyond tho
limits of said alternate sections."
It will thus be seen that the area of the twenty alternate sections per
mile in the Territories and ten in the State~ along the entire line of the
road becomes the measure.of the quantity of lands granted, and iu like
manner the area of such of said selections as may have been sold, reserved or otherwise disposed of, etc., along the entire line becomes the
measure of the indemnity, which is to be selected, not in any particular
State or Territory, but "in alternate sections, and designated by odd
numbers, not more than ten miles beyond the limits of said alternate
sections," meaning the bections in place.
'rhere is, then, only one limit to the locus of the indemnity lands, and
that is ten miles on each side of and beyond the granted sections. This
limit, like the grant, extends along the entire line of the road from terminns to terminus, and it can make no difference whether the loss is in
Minnesota or Washington Territory, or whether it is greater or less in
one than in the other, for the grant is common to the whole road, not to
the road in Minnesota or to the road in vVashiugtou Territory, and the
H. Ex. 246--4
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losses are likewise common to the whole road, they are
company, and so the indemnity lands are equally common to the
road and given to supply those losses.
As declared by your predecessor, Secretary Teller, in his ue«:~t&CliJ
May 17, 1883, (2 L. D., 512-516,) ''it was clearly the intention
Legislature that, within the indemnity limits fixed by the NoT'r.nA1•n . ,.
cific Acts, the company should have the opportunity to take lands
for acre for all those lost in place."
By the joint resolution of May 31, 1870, Congress becoming conLvinLC.
that the indemnity liq1it fixed in the original charter would not 1
nify the company for losses in the" place" sections, provided an
tional indemnity limit, but this was only to make up losses occurrm
after the passage of the act, which could not be satisfied in the
first provided, and was restricted to the particular State or Territory
which it occurred. The provision has no bearing upon the molemn~
provided in the original cha:rter, and in no manner restricts that
nity to any State or Territory or the losses therein.
If the company lost 6,000,000 acres within the grant betweens its
mini, it is entitled to select 6,000,000 acres within the indemnity
between said termini. That is the plain intendment of the law; it
what the statute confers, and what it means to be enjoyed. To give
any other meaning is to pervert and defeat its purposes.
In this view of the law we respectfully submit that neither in the
Territories of Dakota, Washington or Idaho has the company made
selection of all the lands to which it is entitled, nor has it selected all
open to such selection in lieu of those lost in place within the limits of its
grant.
From an estimate made by the Commission~r of the General La.nd
Office there would appear to be a, gross deficiency in the sections in
place along the entire line of about 7,110,283 acres, and from an esti.
mate made by the company the area of the odd. numbered sections
within the first indemnity belt along said line, su~ject to be selected by
it, is about 6,593,865 acres, thus showing that if the company shall ob.
tain all the lands withdrawn for indemnity purposes in this belt it would
fall short on its total grant 516,418 acres. Within the limits of the land
districts in Wisconsin and Minnesota the company has selected all the
lands it has to the present time found vacant and subject to selection
for indemnity purposes ; therefore, as to those districts, the company
knows of no lands heretofore therein withdrawn for indemnity for its
road now subject to be restored to settlement.
It is true that in the land districts in Dak9ta the company has selected
more land than there are losses in those districts, but this is because
along the line east of that point there was not sufficient land left in the
indemnity belt to make up the losses of the sections "in place," and because the law confers the right to" take land acre for acre for all tlwse
lost in place." (Sec'y Teller-Supra.)
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. . \s to the withdrawals along other portions of the line, through Dakota, Idaho and Washington Territories, named in your order, the ques-

tions involved seems more prop·erly to come within the purview of your
second rule made returnable on the '.!.8th inst., and the company there~ore begs leave to ask your attention to its answer to that rule made in
another communication.
W. K. MENDENIIALL,

Attm·ney of the N. P. R. Rd. Oo.
GEORGE GRAY,

Counsel.
D. C., June 25, 1887.

WASIIINGTON,

NORTHERN

P AOIFIC

RAILROAD COMPANY.

The reason of this rule as therein set forth, is that said company has
not informed the Department to what extent it is entitled to lands within
~uch indemnity limits by reason of those lost in place, and that ample
time has been given it to assPrt its rights in this behalf; hence that no
sufficient reason exi&ts for longer continuing in force said several orders of
withdrawal, or that a time certain should be fixed within which its rights
should be asserted, and that lands to which said company are not entitled in said indemnity limits should be restored to settlement.
To this the Northern Pacific Railroad Company respectfully submits
the following answer :
Said company was chartered by Congress by act approved July 2d,
18G4; no bonds or money subsidy of any kind was given to aid it in the
work it was to do in the construction of a line of road over 2,000 miles
in length from Lake Superior to Puget Sound through an unknown
country, at that time almost wholly under control of the Indians, and
believed to be for. the most part of little if any value for agricultural
purposes.
To aid the company, however, Congress did make a donation of this
laud to the extent of ten alternate sections per mile on each side of the
road when it ran through a State, and twenty like sections when it ran
through a Territory.
To insure this quantity of land to the company, Congress provided
that if, when the line of road was definitely located and maps thereof
duly :filed, it should be found that the Hovernment had sold~ reserved,
granted, or in any other manner disposed of any of the sections granted,
the company should have the right to select from the odd numbered
sections not further than ten miles from those granted, other lands in
lieu of those so disposed of and to the extent of such disposal.
The general want of knowledge of the country to be traversed, a.ntl
its then tmpposed valuelessness, rendered uncertain. the success of so
large a venture, consequently capital was slow to embark in the under-
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taking, and It was not until 1870, or six years after the grant,
company was in position to start on its work. During 1870
however, the company succeeded in ~onstructi ng the road
Minnesota, except a few miles on the eastern end, and in Novem
that year filed its map of definitely located and constructed road,
which the first withdrawal of indemnity lands was made, in
of that year.
In 1873 it accomplished the location of its line from the west
ary of Minnesota to the Missouri River in Dakota 1 and a wi
of indemnity lands was made in that year upon this part of the
In the fall of 1873 occurred the financial panic known to all,
which destroyed all hope of a continuance for a long time of the
of construction, and, excepting a few miles built in vVashington
tory in 1874, south from Tacoma, it was not until 1880 that the
pany again became financially able to resume work.
Since 1880 the company has prosecuted with (it does not hesitate
say) unusual vigor the work of locating and constructing its line of
so that to-day it has over 2,100 miles of continuous line of rail
Ashland, on Lake Superior, to Tacoma, on Puget Sound.
Its map of definite location, from the l\1issouri River westward,
from Puget Sound eastward, were promptly :filed as completed. during
years 1880 to 1885, and withdrawals of indemnity lands were
thereon except upon the following maps :
1st. From Kalama to Portland; filed September 22, 1882.
2nd. From Spokane Falls, in Washington Territory, to S,tndy Point,
in Idaho ; filed August 30, 1881.
3rd. From Sandy Point, in Idaho, to the mouth of Missoula River in
Montana; :filed December 12, 1882.
4th. From Townships 17 N., Range 18 E., to Township 21 N., Range
8 E., in Washington Territory; filed December 8~ 188!.
Upon these maps no adjustment of either the granted or the indemnity limits has been made by the General Land Office, although the
company has frequently requested it to be done, and although your predecessor (Secretary Teller), in his decision of May 17, 1883, (2 L. D.,
512,) so directed . .
For want of these adjustments the. company has been not only unable to ascertain its losses, but to select indemnity along these parts of
its road.
We also desire to say here that no withdrawal of indemnity lands
has been made in Idaho on the definite location extending through said
territory, and that the date of withdrawal, May 17, 1872. given in your
order, refers to the withdrawal or general route, which embraced no in·
demnity lands.
,
With the exception therefore, of the withdrawal on the maps of 1871.
and 1873, in Minnesota. and part of Dakota, and in 1873 and 1874 in
Washington Territory, between Kalama awl Trwoma, lands in the in-
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rlerunity limits of the company's grant, where \dth<lrawn, ba,Te been Ro
withdrawn for a period not exceeding Reven .n'ar~, and for the most
part not to exceed five years. And alOi... g the line in J\Iinnesota and
Dakota above indicated it is only within the last few years that the
surveys of the indemnity lamiH were com plete<l RO tllat full selection of
them could be made.
Of the lands within the indemnit,y belt tlm~ withdrawn not less than
3,:H4,000 acres remain unsurveyed, and, therefore, are not yet brought
within reach of formal selection by the company.
It is also a fact that over 20,000,000 acrr~s of the granted section
nearly, if not quite, one-half of the entire grant, remain unsurveyed,
embracing military and Indian reservations lost to the company, :md
for which indemnity must be sought, bnt which cannot be taken until
the surveys are made and the quantity of loss thus ascm tained.
There is also a large number of claims of settlers and otbers to lands
within the granted limits pending before the Land Department, as well
as other questions affecting the extent of the grant, and until these are
decided the company cannot know whether snell lands will inure to it
or whether it will be required to seek indemnity for them.
Within the indemnity withdrawals of 1871, '73 & '74, in Minnesota,
Dakota and Washington Territory, the company has selected all the
lands it bas found vacant and subject to appropriation for that purpose,
as also within the withdrawal of 1883, in Wisconsin.
It has also selected, so far as surveyed, all the lands within the indemnity withdrawals along other portions of its road made between
1880 and 1885, except about 100,000 acres which its officers are now
engaged in selecting.
Therefore, with the exception of this amount, the company bas reached
the point where further action on its part is suspende<l until the Commissioner of the General Land Office, shall furnish the district offices
with maps showing the granted and indemnity limits on the definitely
located lines heretofore referred to as not adjusted, and until the Government shall make further survey of the lands in the indemnity belt.
Until these things are done the company can do no more.
It is therefore respectfully submitted that for selections yet necessary·
to be made to make up the total deficiencies in the grant, the company
has not had ample time to act; in fact, it has had no time whatever, a.tHl
it is to-day waiting action by the Government in the direction of surveying the remainder of the granted anrl indemnity lands, and of the
Commissioner of the General Land Office in the matter indicated, aiHl
we may add, the determination of your Department upon tho several
questions before you affecting its grant.
\Vhen these matters are adjusted so that the quantity of loss is ascertained, and the lands are surveyed so that the company can select, it
will promptl.v list its lands.
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Upon the estimated showing of the Commissioner of the General Land Office
the gross deficiency of the land is abont.--.-- --- ..... -- ................ 7,
while the area of the first indemnit.y belt is estimated by the company at . 6,
leaving a deficit of ...•••.••••. ______ ...............•.....•..............
The company has selected in the first indemnity belt ..•••............ ---· 2,
which, deducted £rom its area ...••• ---·-----·----··- .••••............... 6,
leaves for selection only ...••.....•. __ ....•••.. - ••.. - - .. - ... -.......... _.
while the amount further required to make up:deficiences is 4,13l,O!J5 acres,
as follows:
Gross deficiency .•.•••...•....•••.......•••..•.••. --·· ...•........ -·---· 7, 110,
Selected .••••...••••..••....•..........•.•....•......••• - - .. -..•... -. . . . 2, 979,

Thus leaving, as above stated, 516,418 acres which cannot be
in that belt.
The company, however, has selected in the second indemnity belt
Minnesota, as provided in the joint resolution of May 31, 1870, 37
acres, still leaving a deficit of 144,407 acres, which must be made
from the second belt, if at all.
This amount will be largely increased, rather than diminished, as
adjustment of conflicting claims goes on.
The company therefore insists :
1st. That it has thus far promptly asserted its rights to the
within its indemnity limits to the extent that the action of the •~n-ull"'"' •
ment and the Land Department will permit.
2d. That it can go no farther nntil the government surveys the retnaJm•;
ing granted and mdemnity lands, and no faster than those sun·eys
gress.
3d. That until the completion of the surveys of the sections in
granted limits, and the adjudication of the rights of the company ~;u..:,J.·~·lAI•.:
neither the company or your Department can definitely determine
what extent it is entitled to lands within the indemnity limits.
4th. That these are sufficient reasons for continuing in force the several orders of withdrawal aftecting its lands; to which, however, may
be added the right guaranteed to the company by Congress in its
charter, tlutt it should have indemnity for all lands dispose<l of prior to
the location of the road, and that to fulfill this pledge will more than
absorb all the lands available for the purpose within the first indemnity limit; so that when the promise of the government is made good
there will lJe no lands to restore to settlement.
5th. That the reYocation or rescinding of the orders of withdrawal
will not simply put others on an equal footing with the company, but
will give them manifestly unjust advantage, for the unsu'tveycd lands
woultl c.tt once he open to settlement and appropriation, while the company would have to wait the survey of the lands before it could make
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st•leetiou, at which time it would find large quantities already appropriated.
'fhi~ -n'uuld be a pl::Jin breach of the assurance of Congress that the
company ~hould haYe the fnH measure of its grant to the extent of the
limit:-; preHel'ibed in its charter.
Wherefore the company respectfully suggests that it is premature to
call on it at this time to show cause why the several orders of withdrawal of indemnity lauds should not be revoked, and that it should be
afl'onted the opportunity, after survey of the land, to make the remainder
of its selections before it shall be adjudged to be in <lefault.
Therefore, in view of the present condition of the grant, with which it
h; not chargeable, it prays that no revocation affecting its in<lemnity
lands be made at present, nor until it is given the opportunity as the
snrvess progress to make its selection8.
W. K. MENDENHALL,
.Attorney for the Northern Pacific R. R. Go.
GEORGE GRAY,

Oo'll/nsel.
\V.A.SIDNGTON, D. C., June 25, 1887.

OREGON & CALIFORNIA

R. R.

Co.

OFFICE OF TllE OREGON .AND CALIFORNIA RAILROAD COMPANY,

Portland, 0 'regon, June 14, 1887.
'fo the Hon. SECRE'l'ARY OF 'l'HE INTERIOR OF TllE UNITED S'l'.ATES;
The Oregon and California Railroad Company, responding to the rule
Plltered in your office on .May 23, 1887, reqn~ring railroad companies to
Hhow cause why existing orders with<lrawing public lands within the
itulemnity limits of the lan<l grants to such railroads should not now ue
l'l'\'oked, and such lands restored to settlement, respectfully showeth as
l'ollows:
First. That by act of Congress of July 25,1866, (14 Stat. p 230), there
was granted to this respondent to asRist it in constructing its railroad
:md telegraph line therein mentioned, every alternate section of public
lands, not mineral, designated by odd numbers, to the amount of tweu t~
alternate sections per mile, (ten on each side), of said railroad line, an<l
that the indemnit~· limit prescribed in said act is ten miles in width beyond the limits of said lauds in place, contained within sai<l twenty
miles limit; and that it appears from the lists of lands lost in place by
this Company, whiclllists are on file in the proper office of the Departmentor the Interior, that more land has been so lost by this respondent
than is or will be contained in all the odd numbered sections within the
entire indemnity limits pertaining to that portion of said railroad to
which said lists of lost lands pertain.
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Second. A very la,r ge proportion of the lands within said ten
demnity limits, for the entire length of respondent's railroad,
structed from Portland to the present terminus of said road
land in the State of Oregon, is ummrveyed land, which when
will contain as estimated by respondent, about 843,180 acres,
which it has been, now is, and until said lands shall be surveyed,
be impossible for respondent to make any selections in lieu of
lost in place.
Third. That as to the last one hundred miles of respondent's
railroad, as constructed from the forty-fifth mile post South of
burg, Oregon, said portion of said railroad. was accepted by the
dent of the United States on January 19, 1887, since which
time has not elapsed to afford respondent the opportunity of prepariDl
its selection list of lieu lands within the indemnity limits pertaining
said one hundred miles of road, in compensation for the lands lost
place along said one hundred miles of road. The lists of said
lost in place, on file in the proper office of the Department of the
rior, are as follows:
List No. I.-Oregon City Land Office, filed prior to September 1,
shows lost lands,-6,328 46-100 acres.
List No. 2.-0regon City Laud Office, filed September 1, 1886,
lost lands,-926,750 85-100 acres.
List No. I.-Roseburg Land Office, filed February 15, 1886,
lost lands,-5,099 33-100 acres.
· List No. 2.-Roseburg Land Office, filed February 15, 1886, shows
lost lands,-456,307 51-100 acres.
List No. 3.-Roseburg Land Office, filed May 23, 1887, shows lost
lands,-293,006 70-100 acres.
Making the total of lands lost in place 1,687,492 85-100 acres, while
according to examination made by respondent of the plats in said land
offices, it appears that there are of vacant lands in said entire indemnity
limits only the quantity of 1,405,426 acres in all, out of which to compensate said lost lands, leaving the quantity of 282,065 85-100 acres to
be wholly lost by your respondent, for want of any lands from which to
seek ·compensation; and as is hereinbefore stated, about 843,180 acres
of said 1,405,426 acres within said indemnity limits is still unsurveyed
land, from which it is not possible for respondent to make selections.
Fourth. Res'pondent is now constructing the portion of its railroad
from said 145 mile post south of Roseburg to the southern boundary
line of the State of Oregon, and expects to have it completed within a
few months from the present time. Should this portion of its road when
completed be accepted by the President, there would be within the indemnity limits pertaining thereto 94,7 41 acres more than the acres lost
in place on that portion of the road which, if added to the land above
named, would reduce the quantity of land which the Company would
lose on its entire land grant, and for which it cannot obtain indemnity,
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to 187,325 85-100 acres; that is, estimating the entire am·eage of odd
numbered sections of vacant lands and of unsurveyed lauds, witlliu tlw
indemnity limits along the whole length of the road from Portland to
tlle State line as being subject to selection, whereas in fact much of said
land in the Lakeview District, which respondent has included in the
acreage subject to selection, and some of the unsunTeyedland aloug the
entire line of the road, has been settled upon and thereby excluded from
selection by respondent.
Fifth. On the 19, day of January, 1885, a receiver of respondent's
property was appointed by the circuit court of the United States for
the District of Oregon, who, in obedience to the order of court by which
he was appointed, took charge of all the property of respondent, and
still holds possession thereof by said order of court, and this Company
was enjoined from further controlling or interfering with tlw same.
That because of the manifested disposition and supposed intention of
the last Congress to declare forfeiture of railroad land grants, and of
the uncertainty as to whether under the existing circumstances the
President would accept of said last and recently complet~d one hundred miles of respondent's railroad, said receiver deemed it injudicious
to incur the expense of preparing selection lists of indemnity lands, until he should be further advised of the necessity and expediency of so
doing, and without the sanction and approval of said receiver and
court, your respondent had neither right, authority or ability to cause
such selections to be made and said lists to be prepared.
And your respondent now most respectfully submits and insists that,
because of said facts, that is to say, inasmuch as the whole number of
odd sections contained, or which will when surveyed be contained,
within the entire indemnity limits of said land grant, would fall short
of compensating respondent for its lands lost in place as aforesaid, and
as the larger portion of said lands have never been surveyed so as to
render it possible for respondent to make selections of such lieu lands,
and because -of the very recent acceptance by the President of said last
completed one hundred miles of said railroad, since which sufficient
time and opportunity has not been afforded respondent, in any event,
to have made selection and prepare lists of its indemnity lands pertaining to that portion of said land grant, and because of the appointment
and controlling authority of said receiver in the premises as aforesaicl,
it would work a great hardship and manifest injustice if said existing
order withdrawing said lands within said indemnity limits from settlement, should now be revoked and said lands be opened up for settlement. without aftording respondent a reasonable opportunity for selecting therefrom its said lien laud~.
Wherefore respondent respectfully prays that said rule be not enforced as against respondent, but that the same may be held in abeyance as to surveyed lands, for such further and reasonable time as may
.s~em just, to aHow of its selection of ~ts Hcu lauds therefrom by respoud·

58

RAILROAD

IND~MNITY

WITIIDRAW ALS.

ent; and as to said unsurveyed lands. until the same shall be snrveyed, a:IUl a reasonable time thereafter sllall have been given respondent to select and prepare and file its lists of lieu lands wllich ma~· be
tllen found .
.All of which i's most respectfully shown, ~mbmitted and requested.
THE OREGON AND CALIFORNIA RAILROAD COMPANY,
By GEO. H. ANDREWS,
Acting Land Agent.
STATE OF OREGON,
County of M ultnomah, ss :
I, George H. Andrews, being duly ~:;worn, say on oath that I am Acting Land Agent of the Oregon and California. Railroad Comparny, and
that the statements contained in the foregoing response are true as I
verily believe.
GEO. H. ANDREWS.
Subscribed and sworn to before me this 14, day of June, A. D. 1887.
(SEAL.]
F. G. EWALD,
Notary Public.
PENSACOLA & ATLAN'l'IC R. R. Co.
Hon. SECRETARY OF INTERIOR,
Washington, .D. G.
PENSACOLA, FLA., June 23rd, 1887.
Sm: I beg to submit list of ~tnselected lands withdrawn west of Chattahoochee to build a rail-road from St. John's River at Jacksonville to
the waters of Escambia Bay at or uear Peusacola, Fla., under act approved :J\1ay 17th, 1856..
,
These lauds aggregate 201,871.36 acres and cannot be selected and
should be returned to the public domain as contemplated _in your cirlar of May 23d, 1887.
·
Respectfully,
W. D. CHIPLEY,
Vice-President.

ST. Lours, IRON MouNTAIN AND SouTHERN RY. Co
Hon. L. Q. C. LAMAR,
Secretary of the Interior.
SIR: Now comes the St. Louis, Iron Mountain and Southern Railway
Company, by its counsel, and answering the rule entered by you upon
said Company on :J\1ay 23rd 1887, and returnable on June 28tll1887, to
show cause why its existing indemnity withdrawal "should not be r~·
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voked, a:td the lands therein embraced restored to settlement," respectfully shows :
First :-That said Company is the successor by consolidation of the
Cairo & Fulton R. R. Co., of .Arkansas; and the St. Louis & Iron
Mountain, and the Cairo, Arkansas & Texas R. R. Companies of MisI:!Ouri.
Second :-That by Act approved February 9th 1853, (10 Stats. p.155)
Congress granted to the States of Arkansas and Missouri lands to aid
in construction of a railroad from the l\iississippi river opposite the
mouth of the Ohio in Missouri to the Texas boundary line near Fulton
in Arkansas, with branches from Little Rock, Arkansas, to the Mississippi River and Fort Smith.
Such grant was of even numbered sections for six sections in width
on each side of the road, with right to select within a larger limit of
fifteen miles other lands .in .lieu of such within the grant in place as
were found on definite location to have been'• sold, or to which the right of pre-emption bas attached as aforesaid,
which lands, being equal in quantity to one half of six sections in width
01~ each side of said road, the States of Arkansas and Missouri shall
.have and hold to and for the use and purpose aforesaid."
Third :-This grant was conferred by said States upon the Companies
now forming the consolidated St. Louis, Iron Mountain & Southern
Railway Company.
Fourth: The time named for the construction of the road therein
having expired, Congress by Act of July 28th, 1866 (14 Stats., p. 328),
revived and extended the original grant, by granting five additional
oud numbered sections per mile.
Fifth :-The entire road was only located, and thereafter seasonably
constructed within the period required by the later grant.
Sixth :-Conveyance of all lands thereunder has been made except(a) Pending list of abo nt 3,000 acres of indemnity selections in Arkansas, and
(b) Pending list of about 6,575 acres of indemnity selections in Missouri.
These are on file in the General Land Office.
Seventh :-The grant is largely deficient and the quantity granted by
Congress can never be secured.
Wherefore: this Company has no present objection to the revocation of the indemnity withdrawals,provided such revocation shall in clear
terms except therefrom all selected l~nds pending final adjustment of
the grant. This adjustment the Company is anxious to obtain and has
heretofore been unable to procure. Until had, its pending selections
create a vested right in the land selected (112 U. S., p. 720) and no
ad verse rights can be lawfully initiated therein.
Very respectfully,
BRITTON & GHAY,
Attorneys for St. L., I. M. ~ So. R'y Co.

Jl• Ex. 2S-43
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ST. PAUL & DULUTIT R. R. Co.
wASHINGTON D. c. J?UW 27, 1887.
To The llonorable SECRETARY OF THE INTERIOR,
The Lake Superior and Mississippi Railroad (now Saint Paul and
Duluth) Company in response to the order to show cause (dated
23, 1887) why the several orders of withdrawal from settlement of
lands within the indemnity limits of the said railroad should not be
voked and the lands restored to entry respectfully submit the folll'wing olJjectious to said proposed action:
First: The act of May 5, 1 8G4, making a grant to the State of l\Iin
nesota for the purpose of aiding in the construction of a railroad in
said State from the city of Saint Paul to the head of Lake Superior, is
a grant of absolute quantity "to the amount of five alternate sections
per mile on each side of the said railroad."
s~cond: The quantity of land granted Uy the said act has not been
certified to the State of .1\Iinnesota for the benefit of said road, more
than 100,000 acres being yet due to satisfy the grant.
Thiril: If there be any vacant lauds within the indemnity limits of
the said road which have not been selected by or in behalf of the company now owning the said grant, the third section of the act of July 13,
18GG, (14 Stat. 97) requires the Secretary of the Interior to certify tho
sai(llauds to the State of Minnesota for the benefit of the road, to the
extent of satisfying the grant, and when this has been done the Saint
J>aul and Duluth Hailroad Company will not and cannot o~ject to the
restoration of any vacant and unappropriated then remaining within
the limits of the grant.
Fourth: The Saint Paul all(.l Duluth Hailroad Company, successor to
the Lake Superior and Mississippi Railroad Company, has no knowledge of the location or existence of any vacant and unselected laud
lying within the limits of the grant by acts of May 5, 18G4, and J ul,v
13, 18GG, but if there be any such lawl the Company respectfully object
to its lJeing declared open to settlement, until the grant to the State of
Minnesota made by the said acts shall have been satisfied.
Very respectfully,
PRED. BH..A.CKETT,

Attorney St. Paul & Dnluth R. R. Co.

ST. PAUL, MINNEAPOLIS & 1\'IANITOBA HY. Co.
To the Honorable SECRETARY OF TilE INTERIOR:The St. Paul, 1\'finneapolis & Manitoba Railway Company, in response
to the order to show eause, hereto annexed, respectfL1lly suggests thtj
facts all(l considerations hereinafter set forth, as sufficient reasons why
the orders of witlldrawal heretofore made for its benefit of lands withiu
the Indemnity limits of its Land Grant, should not be revoked, and as
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I'('aF\ons 'vhy :mch onlersshonld be continued in furce uutilllie final and
!~olnplete adj.ustment of its grant shall have been accomplished.
The seYeral acts of Congress making, and relating to said Company'.~
gTau ts, are as follows :
I. "An act making a grant of land to the Territory of Minuesota, in
in :tlteruate sectiouH, to aid in the construction of certain railroads in
~ai<l Territory, and granting public lands, in alternate sections, to the
t::;tate of .Alabama, to aid in the construction of a certain railroad in
~ai<l State." (Approved March 3, 1857. 11th U. S. Stats. at Large,
pp. H>5, lDG.)
By the said Act, there were granted to the Territory of l\1innesota,
for the purpose of aiding in the construction, among other railroads, of
:.t main line of railroad extending from Stillwater, by way of St. l)aul
aml St. .Anthony, to a point between the foot of llig Stone lake mal
the mouth of the Sioux Wood river, with a branch thereof commencing
at St. .Anthony, and extending via St. Cloud and Crow Wing, to such
point on the navigable waters of the Red H,iver of theN orth as the Legi:.;lature of the Territory might determine, every alternate section of
l:tlHl designated by odd numbers, for six (6) sections in width on each
side of the said road and branch, with an indemnity clause in the following terms:
But in case it shall appear that the United States have, when tlie
lines or routes of sai(l roads and branches are definitely fixed, sold auy
sections, or any parts thereof, granted as aforesaid, or that the right of
pre-emption has attached to the same~ theu it shall be lawful for any
agl'nt or agents, to be appointed by the Governor of said Territory or
future state, to select, subject to the approval of the Secretary of the
Interior, from the lands of the United States nearest to the tiers of sections specified, so much land, in alternate sections, or parts of sectious,
as shall ·b e equal to such lands as the United States llave sold, or otherwil'le appropriated, or to which the rights of pre-emption lmYe attached
a::; aforesaid; which lands, (thus selected in lien of tlwse sold~ and to
whicll pre-emption rights have attached as aforesaiu~ togetuer with the
sections and parts of sections designated by odd numbers as aforesaid,
alHl appropriated as aforesaid) shall be held by the Territory or future
State of 1\iiunesota, for the use and purpose aforesaid; P.rovidell, tllat
the land to be so located shall, iu no ca8e, be further than fifteen miles
from the lines of said roads or branches, and selected for and on accoullt
of each of said roads or branches.
In pursuance of the power conferred by this Act, the Legislature of
theTerritory of Minnesota established the north-western terminus of
the said branch line, at the town of St. Vincent, on the boundary between the United States and British America.
Within one year after the passage of the said Act, the Territory of
Minnesota had, through the agency of the Minnesota & Pacific Railroad Company, the first predecpssor of the St. Paul, 1\iinneapoliR & Manitoba Railway Company in the ownership of tl1e said lines of road, definitely located upon the ground the whole of the said main line of railroad lying westward of St. Paul, and all that part of the said branch
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line extending from a point of junction with the main line at or
Anthony, (now l\iinneapolis East) a.ud Crow Wing, and had
maps of such definite locations to be duly filed in this De:paJrtrrteiil
Since, however, the public surveys had not, at that time,
westward of the H.ange of Townships numbered Thirty-eight (38)
from the FH'th Principal Meridian, this Department, acting under a
then in force, is understood to have declined to accept so much of
said map as Rho wed that part of the said main line, extending
from the said tier of townships, as a final map of the definite
of that part of the said line.
II. 4 'A joint resolution authorizing the State of Minnesota to
the line of certain branch railroads in said State, and for other
poseH." (Approved July 12, 1862, 12th U.S. Stats. at Large, pp.
6~5.)

The body of said resolution was as follows:That iu lien of that part of the railroad grant to Minnesota ·•··~ .....~1~nw•
by act of Congress, approved third March, eighteen humlred aull
seven, which extends northwesterly from the intersection of the
standaru parallel with the fourth guiue meridian, there shall be
to the State of Minnesota the alternate sectious within six mi e li
of such new branch line of route as the authoritie:3 of the State
designate, haviug its southwestern terminus at any point on the exi
ing line between the Falls of Saint Anthony and Crow Vv ing, and
tending in a Jlo-:·theasterly direction to the waters of Lake
with a right of indemnity between the fifteen mile limits t
vide<l this resolution shall take e:fl'ect from the filing in the •+p·n~>l''!.u
Land Office of the acceptance by the authorities aforesaid of ~mch
stitution, whereupon the land north of the intersection aforesaid, in th
grant as authorized by the said act of third March, eighteen hundred
and fifty-seven, being by said acceptance uisencumbered, of the rail
grant, shall be dealt with as other public lands of the United States.
Tllis joint resolution was, shortly after its passage, duly accepted by
the State of Minnesota, so that the same became operative, according
to the terms thereof.. But, it is to be noted, that no line of railroad had
ever been located by the Territory of Minnesota, or its grantee::;;, to or
Yia the point of intersection named in the said resolution.
III. ''An Act extending the time for the completion of certain railroads in the States of Minnesota and Iowa, and for other purposes."
(Approved 1\Iarch 3, 1865. 13th U. S. Stats. at Large, p. 5:36.)
The granting clause of thi:::; act is, as follows:
That the quantity of lands granted to the State of Minnesota, to aid
in the construction of certain railroads in Haiti State, a~ iu<licate«l in the
first section of an (act) entitled "An aet making a grant of l~nd to the
_ Territor~' of :Minnesota, in alternate sections, to aid in the eoustructiou
of certain railroads in said territory, and granting public lands, iu alternate sections to the State of' Alabama, to aid iu tl1e con::c;truction of a
certain railroad in said State," approvP<l .M arch tllinl, eighteen hundred
and fifty-seven, shall be increased to ten sections per mile for each of
said railroads and brauclles, S J. ~jfet to any and all limitations contained
in said act &.nd subsequent acts, aud as bereina£ter provided.
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The indemnity clause in the Act of 1857 was also thereby amemlecl, as
follows:
That the first proviso in the first section of the act aforesaid shall be
so alfnendecl as to read as follows, to wit: provided, that the land to be
HO located shall in no case !Je further than twenty miles from the lines
of said. roads and branches, to aid in the construction of each of which
said grant is made; and said lands granted shall, in all cases, be indicated by the Secretary of the Interior.
By the same act it was further provided, that tbe provisions thereof
should be construed, sq as to apply and extend to that portion of the
line authorized to be vacated by the said joint resolution, approved .July
12, 1862, notwithstanding the vacation thereof by said state, as though
said joint resolution had not passed, and also to the line adopted by
said State, in lieu of the portion of the line so vacated.
IV. "An act relating to lands granted to the State of Minnesota to
aid in constructing railroads." (Approved July 13, 1866. 14th U. S.
Stats. at Large, p. 97.)
Tllis act deals principally with the mode of selecting, certifying, and
disposing of the lands granted by the previous acts.
V. "An act authorizing the St. Paul and Pacific Railroad Company
to change its line in consideration of a relinquishment of lands." (Approved March 3, 1811. 16th U.S. Stats. at Large, p. 588.)
The body of this act is in the fol!owing terms :
That the St. Paul and Pacific Railroad Company may so alter its
branclllines, tllat instead of constructing a road from Crow Wing to
St. Vincent, and from St. Cloud to the waters of Lake Superior, it may
locate and construct in lieu thereof, a line from Crow Wing to Brainerd,
to intersect with the Northern Pacific Railroad, and from St. Cloud to
a point of intersection with the line of the original grant at or near
Ottertail or Rush Lake, so as to form a more direct route to St. Vincent, with the same proportional grant of lands, to be taken in the
same manner along said altered lines as is provided for the present
lines by existing laws; provided, however, that this change shall in no
manner enlarge said grant, and that this act shall only take effect upon
condition of bei11g in accord with the legislation of tlte State of MinneRota, and upon the further condition that proper releases shall be madA
to the United States by said Company of all lands along said abandoned lines, from Crow Wing to St. Vincent, and from St. Cloud to
Lake Superior, and that upon the execution of said releases, such lands
Ro released shall be considered as immediately restored to market without further legislation.
The last-mentioned act was, shortly after its passage, duly accepted
by the State of Minnesota, and by the predece~sor of the St. Paul, Minneapolis & Manitoba Railway Company in the ownership of the said
line of railroad, so tha~ the same became operative in accordance with
the terms thereof.
Subsequently to the passage of the acts aforesaid, there were passed
by Congress one or more acts, extending the time for the completion of
the said lines of railroad, hut it iR not (leemed, for the purposes of this
inquiry, essential to make especial reference thereto.
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1Jnder and in pursuance of the said several acts of Congress,
conformity therewith, the predecessors of the St. Paul, l\fin
Manitoba Railway Company in the ownership of the said lines of
road had prior to January 1, 1872, filed in this Department ali
map of definite location of the said main line, showing tho
location of that portion thereof situate west of the said tier of
ships numbered thirty-eight (38), relatively to the govern~nent
veys of lands along the same, which had, prior to that time,
completed; and had actually constructed, completed, and put into
eration, the whole of the said main line, between St. Paul and
enridge, on t;he western boundary line of said State ; the same
a length of about 216 miles; and had actually completed all that
of the said branch line, extending from St. Anthony to Sank
a distance of about 67 & 2-10 miles, and had definitely located, and
in this Department a map of such definite location of, that re-loeate(l
tion of the said original branch line extending from St. Cloud to St.
cent, commonly known as the "St. Vincent Extension;" and prior
January J, 1874, had actually constructed and completed abou.t 140
of the said Extension Line; and prior to January 1, 1880, had ac
constructed and completed the remainder thereof; the entire length
the said so-called Extension line, from St. Cloud to St. Vincent, be
about 315 miles; and of the whole of said branch line, between St.
tbony and St. Vincent, including that portion thereof extending
St. Cloud to Sank Rapids, being about 382 & ~ miles ; all of wllich
tions of the said completed lines were from time to. time, after the
pletion thereof, duly accepted by the Governor of the said State, and
the Government of the United States, as having been constructed
completed in conformity with the requirements of the said several Acts
Congress.
That portion of the said main line, extending from St. Paul to
apolis, being a distance of about 10 miles, and that portion of the
branch line, extending from a junction with the said main liue, at
Anthony, to a point at or near Elk River, a distance of abont 29 mi
were constructed and completed prior to the passage of the said Act
J\iarcb 3, 1865, and, therefore, were entitled only to the quantity of
mentioned in the said Act of March 3, 1867, to-wit: six (G) alternate
sections of land, per mile of road; but, all of the residue of said lines
arc, and have been, entitled to ten (10) alternate sections of land for
each mile thereof.
The total quantity of lands within the place limits of the Raid main
line of road, lying within the State of Minnesota, to which the said Territory and State, as grantee of the United States, and the St. Paul,
Minneapolis & Manitoba Rail way Company, and its predecessor in' the
ownerf'llip of the said line, would have been entitled as assignee of the
Raid Territory and State, but for pre-emptions, homesteads, private
entries, and conflicting grants, \Yhielt had attached to portions of
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said laiHls, prior to the date of the definite location of the Rrti(l main
lim', it::, appro.·imatcly, 1,270,341 & 95-100 acres. Of said quantity, the
said State, and the said Hailroad Companies, haYe had conveyed to
them, within the place limits, about 896,372 & 53-100 acres, leaving~
approximately, 373,969 acres to Le obtained from the Indem11ity limits.
From the latter, there ba\Te been selected by, and conYeye<l to, f-iaid
State, and by the latter to the Railroad OompanieR, about 353,1•!8 &
44-100 acres, leaving a deficiency of about 20,820 & 98-100 acres to be
obtained from further selections from the Indemnity limits.
Such additional selections have been made, and lists tbereof filed, in
the Local Laud Offices, and duly allowed by the Local Oflicers, but
which remain unadjusted by the Commissioner of the General Land
Office, and consequently uncertified to the State of 1\Iinnesota, to the
total amount of about 2-1-1,1:39 & 65-100 acres.
Of the said indemnity lands, selected or certified, and conveyed as
aforesaid, a large quantity, amounting, as nearly as at present can llo
computed, to about 30,000 acres, lie within the place limits of tile grant
made to the State of J\iinnesota by act bearing date J nly ·l, 18GG, to aid
in the construction of the Hastings & Dakota Hailroad; and of the
said lands, selected but not yet certified to said State, a large :Hlditional
quantity, amounting, as nearly as can be computed at the present time,
to about 40,000 acres, also lie within ~aid place limits. And tho St.
Paul, Minneapolis & Manitoba Uailway Company is informed an<l believes, that the present owners of the grant, made in aid of the Hastings
& Dakota Railroad, dispute the right of said St. Paul, 1\Iinneapolis and
:Manitoba H.ailway Company to obtain any indemnity lands, whatc\Ter,
within the place limits of the said Hastings & Dakota grant.
The St. Paul, Minneapolis & Manitoba Hailway Company denies ttie
validity of such claim; and undoubtedly, if such claim be persisted in,
it can only be· finally decided by litigation ; and said ad \'Orse claims
growing out of said conflicting limits will necessarily render impo~sible,
prior to the final determination thereof, any complete adjustment of the
grant for the said mainline.
The total quantity of lands in the place limits of the said branch line,
including the said re-located part thereof, commonly known as tlw St.
Vincent Extension, to which the said State aml the Raid Hailroad Contpanies would have been entitled, but for pre-emptions, home~tea<l, 1 ,
private entries, and conflicting grants which had attached. to portions
thereof, prior to the definite location of the several part~ of the said
branch line, is allOut 2,147,273 & 28-100 acres.
Of the said quantity, there have been certified to said State, and by
Raid State conveyetl to the said H.ailroad Companies within the said
place limits) about 1,017, 777 & 68-100 acres, leaving about 1,129,495 &
G0-100 acres to be obtained from the indemnity limits.
From the latter, there have been heretofore selected ancl eertifled to
Raid State, alHl by the State conveyed to said Railroad Companies, about
H. Ex. 246--5
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()45,438 & 10-100 acres, leaving a deficiency of 484,057 & 50-100

to be obtained from further selections .
.Additional selections have alr ady been made, and allowed by th~
Officers of the Local Land Offices, but which remain pending and unadjusted in the office of the Commissioner of tbe General Land Office, to
the amount of about (784,699 & 53-100) acres.*
But, of the said lands, so certified to the State of Minnesota, and hy
the latter conveyed to the said Railroad Companies, within the place
and indemnity limits, a large quantity, amounting to about 11G,859 &
22-100 acres, are claimed by the St. Paul & Northern Pacific Hailway Company, the present owner of that part of the said branch line
grant to the State of Minnesota, extending from Watab to Brainerd, to
appertain to the last-mentioned portion of said grant, and to rightfully
belong to it, the said St. Paul & N orthern •.:Pacific Railway Company.
And it, the said St. Paul & Northern Pacific Railway Company, bas
filed its bill of complaint, in the circuit court of the United States for
the District of Minnesota, against the St. Paul, Minneapolis & Manitoba Railway Company and others, for the purpose of compelling the
St. Paul, l\Iinneapolis & Manitoba Rail way Company to convey to it,
tile St. Paul & Northern Pacific Railway Company, all the said quantities of lauds last aforesaid, as part of the grant appertaining to the
said portion of the said road between Watab and Brainerd; and the
Raid su:t remains pending, and undoubtedly will, for some time remain
pending and undetermined.
Furthermore, the said re-located part of the said branch line, commonly known as the St. Vincent Extension crosses the line of the
Northern Pacific Railroad, near the western boundary of the State of
Minnesota, at a point commonly known as Glyndon ; and a large part
of the said lands in the place and indemnity limits, which had been
certified to the said State, as accruing to the said br.anch line, have,
for many years, been claimed by the Northern Pacific Railroad Company, as belonging to itself, under and by virtue of the grant made by
CongreRs to aid in the construction of its line of road.
For the purpose of asserting such claim, in the year 1875, the sail!
Northern Pacific Railroad Company filed its bill in the circuit court of
the United Sta.tes for the District of Minnesota, to compel the predecessor in interest of the St. Paul, Minneapolis & Manitoba Railway
Company, to-wit; the St. Paul and Pacific Railroad Company, to convey to it, the Northern Pacific H,ailroad Uompany, the said 1ands, so
claimed by the latter. The said suit remained pending in the said circuit court, until within the year last past, during which a. final decree
was rendered by the said coul't, in favor of the Northern Pacific Ranroad Company, and against the said St. Paul & Pacific Railroad Company and the said St. Paul, l\Iinueapolis & Manitoba Railway Uompany,
adjudging that lands which had been so previou~ly certified to said
*In the margin, opposite the above figures, were written in pcuc:i:l,

"fi4:l,5f)!U:~8."
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State, amounting in all to 3G9,009 & 47-100 acres, uelonged, in equit~,
to theNorthern Pacific Railroad Company, and vesting the title thereto
in the Northern Pacific Railroad Company.
The said St. Paul Minneapolis & 1\Ianitoba Railway Company, as the
successor in interest of the said St. Paul & Pacific Railroad Company,
has not submitted to said decree, but has caused the same to be <lnly
appealed to the Supreme Court of tl:J.e United States, in which latter
court the controversy remains pending.
By reason of the pendency of the said controversies with the St. Paul
& Northern Pacific Railway Company and the Northern Pacific Hailroad Company, respectively, it will be impossible to make a final and
complete adjustment of the grant in favor of the said branch line, nntil
the said controversies shall have been completed.
In addition to the uncertainties connected with the complete adjustment of the said grants for the said main and branch lines, growing out
of the said adverse claims of the said St. Paul & Northern Paciiie Hailway Company .and Northern Pacific Railroad Company, respectively,
other uncertainties exist, which must be decided by the courts, before
such adjustment can properly be completed.
Among others of the said uncertainties is this: As to whether or not
the land grant in aid of the said main and branch lines is legally confined to the State of Minnesota, or extends across the boundary thereof,
and into the Territory of Dakota, at the points where the said lines
approach the western boundary of the State of Minnesota nearer than
ten (10) miles.
The St. Paul, Minneapolis & Manitoba Railway Company is advi:-;ed
by counsel, and in good faith claims, that its grant is not coniined to
said State; and that it is entitled to lands lying within ten (10) mi1Ps
of either side of its said main and branch lines of railroad, irrespectiYc
of political boundaries.
For the purpose of testing said question, the St. Paul, 1\-Iinneapolis &
Manitoba Railway Company, some years since, caused sundry snits to
be instituted and prosecuted in the circuit court of the United States
for the District of Minnesota. The said suits have been prosecuted to
a final decree in the said Circuit Court, which d~crce was ad verse to
tbe Railroad Company; but the said suits have been removed by appeal
to the supreme court of the United States, where they still remain
pending. The same will be prosecuted by said railroad compa11y, with
all possible diligence and despatch, consistent with a due regard for jts
rights in the premises, to a final determination.
The said indemnity selections, made as aforesaid, include all the lands
within the indemnity limits of the said main and branch lines subject
to selection; and all said selections were made long since-the bulk of
them many years since-and it is not, and has not been, owing to any
fault or neglect, whateYer, on the part of the St. Paul, Minneapolis &
Manitoba Railway Company, tlmt the adjustments of the Raid grant
have not, before this time, been fully completed.

•
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And tile said Railroad Company respectfullJ· suggestR, that, a
lections have been made for all lands within the indemnity limits,
lands ltave been placed sub judice, and, therefore, removed from the
egory of public lands, and cannot be made sn"Qject to adverse rights,
homestead. or pre-emption entries, or in any other way, uutil the
of the said Railroad Company thereto shall have been first ex~tminedl.:~
and adjusted, and, therefore, th~t it would be improper and unlawful,
at this time, to make any order, whatever, affecting or suspending, in
whole or in part, any of the withdrawals which have heretofore been
made of lands within the said IndemnitJ- limits.
ST. PAUL, MINNE.APCILIS & MANITOBA
!{.AILvVA Y COMPANY

By J.AS. J.

III~L

President.
STATE OF .1\iiNNESOT.A,

•

County of Ra1nsey, s:-;.
James J. llill, having been by me first duly sworn, did depose, that he
is president of the St. Paul, Minneapolis & Manitoba Railway Company,
meutioue<l in the foregoing statement, and that the matters set forth in
saul statement are true, to the best of his knowledge, informatim! and
beliBf.
JAS. J. IIILL
Subscribed, and sworn to before me, on this 23rd day of June, A. D.
1887.
E. T. STEVENSON
Notary Public, Ran~sey Co., 11finn.
[NOTARIAL SEAL.

ST. PAuL

& NoRTHERN PACIFIC UY. Co.

"Brainerd Branch."
Before the Hon. Secretary of the Interior.
The Saint Paul and Northern Pacific Hailway Company, hereinafter
called the Company, appears by its attorney .Mr. Pearce Barnes, au<l
answers the rule:The Company was formerly the Western Uailroad Company of Minnesota. The corporate name was duly changed on or about the 9th d~P. .
ofMay 1883.
(See certified copies of Articles and amended Articles of Incorpora
tion, herewith submitted and marked ''Exhibit .A" and "Exhibit B'}
respectively.)
That the Company is entitled to the grants of land pertaining to the
" Brainerd Branch."
(See, "Minnesota Railroad Grants" 2 Copp's Public Land Laws, 79fi;
Patent to the Company .April 21, 1879, recorded in the Department;
and the facts hereinafter ~et forth.)

RAILROAD iNDEMNITY WITHDRAWALS.

69

The revocation would injuriously affect the right~ a11n mterc~ts of
the Company, and, for the reasons hereinafter stated, sho ulll uot be
made; if, however, it is made, certain lands hereinafter described
Rhould be excluded from its operation.
FACTS.

The chief acts and joint resolutions of Congress under which the
Company is entitled to the grallt are the following--J.\Iarch 3, 1857, 11
U.S. Stats., 195; July 12, 1862, 12 U.S. Stats., 634; March 3, 186.3, t:)
U.S. Stats., 526; July 13, 1866, 14, U. S. Stats., 97; March 3, 1871, lG
U. S. Stats., 588; March 3, 1873, 17 U.S. Stats., 631; June 22, 1874, lH,
U. S. Stats., 20~{.
For the purposes of this answer, we consider specially tl1e last mrntioned act first. By it, the time within which to complete the lines of
ro;ul therein mentioned, a part of which was the line from "\Vatab to
Brainerd, to wit: the "Brainerd Branch," was extended; upon tbe
eon<litions, however, that all rights of actual ~ettlers and their grantees
wbo had theretofore in good faith entered upon and actuaMy rcsi<lc<l on
auy of the lands prior to the passage of the act, or who otherwise lw<l
legal rights in any of them should be saved and secured to such settlers or other persons in all respects the same as if the lands had never
been granted to and in tbe construction of the lines of road; and that
the company taking the benefit of tbe act should, before acquiriug any
rights under it, by a certificate made and signed by the presidt'nt awl
a majority at least of the directors, and sealed with the corporate seal,
accept the conditions contained in the act, and file the acceptance iu
tbe Department of the Interior for record and preservation. Such acceptance was never filed and the act was in consequence held by tho
Department inoperative for every purpose and to confer uo rights upon
tlte settlers claiming thereunder. (Kemper v. St. P. & P. R. H. Co.
2 Copp's Public Land Laws, 805, 808.)
'fhis decision was rendered December 11, 1876, as hereinafter shown,
however, a great number of entries were claimed under the act, and in
view thereof and of said decision and shortly before the 4th day of .J nne
1877, F. R. Delano, Esq. acting on behalf of the Compauy wrote to
the Governor that it had become the successor of the St. Paul and Pa.
cific nailroad Company, Brainerd Brauch (the facts relating to which
will be hereinafter more fully set forth) and invested with that company's rights to the land grant pertaining to that Brauch, and request.
ing that certain entries claimed under the last named act, a list of
which was therewith sent, and which are hereinafter called ''cancellation lauds," should be cancelled ln accordance with the decision in the
Kemper case. On that day the Governor wrote to the Secretary of the
Interior, referring to Mr. Delano's letter and enclosing the list of entrie:'\, wltieh iRon file in the Departmcut.. On or about the 25th day of
,June 1877 l\1r. Land Oomr. vVilliamson wrote to the Governor, enclos

70

RAILROAD INDEMNITY WITHDRAWALS.

ing therewith a letter of th'j Secretary concerning the Kemper
ing that no action in respect to such cancellation could then be
that entries under the act must be deniea until further leg:Istatl~[)Jl
the subject, or until a judicial forfeiture of the grant to the State
been declared; that the entries already allowed should not be
and no encouragement given to settlers that their claims would be
lowed; and that as the company was not in a position to assert
rights, the matter must stand until relief should be afforded by the
islatureor the judicial branch of the Government or until the cmnptetJ:QI
of the road by the company rendered further action necessary.
it was the view of the Department at this time that the company
be in a position to have the entries cancelled when the road was
pl.eted or a forfeimre to the State had been declared.
The principal state legi~lation by which the St. Paul and Pacific
pany, afore-mentioned, had prior to :M arch 1, 1877 become entitled
the lands appertaining to the "Brainerd Branch" can be found at
following references :-Pas 'ed May 19, 1857, Edgerton R. R. Laws,
p. 10-Introduction ; l\Iay 22, 1857, Same, p. 119 ; March 10, 1862, Same,
p. 183 ; Feb. 6, 1864, Same, p. 190 ; Feb. 5, 1866, Same, p. 19
By the State act of March 1, 1877 (Laws Minn. 1877 p. 263), the privileges, franchises, rights, grants of land and property, theretofore held by
the St. Paul and Pacific Railroad Company appertaining to the line of
road from Watab to Brainerd (and constituting the ''Brainerd Branch")
were forfeited to the State without merger or extinguishment and were
thereby preserved continued and conferred upon the terms and conditions in the act set forth; and by proceedings duly had and taken pursuant to the provisions of the act, the Company which was a corporation organized under the state law and which had been in existence since
the year 1874, became the lawful successor to the grants of land privi·
leges &c., of the St. Paul and Pacific Railroad Company so far as they
appertained to that part, extending as aforesaid from Watab to Brainerd, of its line of road. The Governor certified to this fact on the 11th
day of August 1877. (See certificate, Record '' T", executive office St.
Paul page 21, a certified copy of which will be produced if necessary.)
On the 15th day of January 1878, the Governor wrote to the Secretary of the Interior certifying to the due construction and completion
by the Company of the line of road from W a tab to Brainerd aforesaid,
transmitting therewith a duplicate copy of the map verification and
certifications required by law. Receipt thereof at the Department was
acknowledged by the Acting Secretary by letter dated on or about
March 27, 1878, which among other things stated that the said act of
March 1, 1877 exempted out of the grant thereby made all lands actually and in good faith settled on prior to the date of the act; and requested the Governor to do the following things :1. Ascertain what lands had been so settled on.
2. Convey such lands to the United States for the benefit of the settlers.
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3. Oertify that the lands so conveyed were all the lands that had been
so settled on.
4. Get a dee<l of relinquishment of such lands from the Company.
After the receipt of this letter and acting under the lOth section of
the act of March 1, 1877, the Governor, on April 6th thereafter issued
a proclamation that claimants should within forty days file their claims
for )auds pertaining to the "Brainerd Branch". The proceedings
thereunder and thereupon had were very protracted. Commissioners
were. appointe<l to take and report the testimony to the Governor in all
eonteste<l cases. These were very numerous, as a large part of the settlements were fraudulent, and the trials consumed much time. As a
result of the proceedings, many of the claims were rejected by the Goveruor wllile others, amounting in the aggregate to 20,140.12 acres
were allowed. Among those disallowed were the four entries characterized in the letter of Mr. Land Oom'r McFarland to Pearce Barnes,
Esq. <lated ''F" April3, 1884 as actual subsisting entries; and such
tlwir disallowance was the reason why they were not included in the
deeds of relinquishment hereinafter mentioned and have not been relinquished to the U. S. for the alleged settlers claiming settlement.
On or about December 6, 1878 the Company delivered to the Governor a deed for the lan<ls allowed by him as aforesaid an<l he forwarded it together with a deed for the same lands executed by him to
the U. S. for the benefit of the settlers and a letter, to the secretary of
the Interior. The Secretary by letter to the Governor date<l July 13,
1870 acknowledged receipt of the deeds and they are of record in the
Department. On October 14, 1879 a deed similarly executed for a
tract omitted from the original deed was sent to the Secretary and is
likewise of record there.
Claims to only a part of the "cancellation lands" were allowed by
the Governor under the proceedings above-mentioned. A few of the
claimants, without the knowledge of the Company, succeeded in getting
patents from the U.S. for an additional but much smaller part of them,
a list of which lying within the Company's indemnity limits is ·hereto
annexed, marked ''Exhibit 0 "· The Governor in llis last-mentioned
letter declined to pass upon the validity of tile claims upon which these
patents were based or to include the lands covered thereby in the deeds
of relinquishment, since that was, as he claimed, beyond the scope of
his authority. But a separate list of these patented lands was forwarded by the Governor to the Secretary about the time when the deeds
were sent, as aforesaid., an<l is on file in the Department. The Company
claims that the en tries upon which these patents were based were fraudulent and void in law.
A.ll the ''cancellation lands" other than those deeded by the Governor and patented, as aforesaid, and which lie within the Company's
indemnity limits are included in a list hereto annexed, marked "Exhibit D "·
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It appear~ from the records of tlle Department that ther
early as April 3, 1884 (see letter "l!...," of that d~te hereinbefore
to) subsisting claims to only a part of the lands included in "
D", a list of which part is hereto annexed and marked "Exhibit
In all respects the Governor complied with the requests cm1tailml
the letter to him from the Acting Secretary of ·M arch 27, 1878
Some time prior to February 19, 1879, the land com'r of the
prepared two lists of lands including the cancellation lands in
One list covered the granted, the other the indemnity lands to
for which the Company was as he conceived entitled. Upon
ment of tllese lists at St. Cloud the local land officers refused to
\he lists to tho Department as he requested them to do, because
'"cancellation lands" were included in them. Tllereu pon the land
prepared three lists, one for the granted, one for the indemnity and
for the ''cancellation" laud~, anu oft'ered them to such officers for
tificatiou. They certified the first two. .All objections, known to
Department, to the approval by the Secretary of the lands due to
Company having been remoYed, he directed the General Land
01~ Feb. 18, 187U to prepare lists of lands enuring to the grant to
Company and snbmit them to him for approval. On AprilS, 1879
containing 121,502.31 acres found to be vacant and l;ying witllin
granted limits was submitted to and on the 1 Lth day of .April 1879
proved by the Secretary. On April 21, 187U a patent for the
quantity was duly executed by the United States to the State for
benefit of the Company.
See for a history of the proceedings leading up to this patent "M
nesota Railroad Grants" before cited, 2 Copps P. L. L. 795.
Thereafter during tlle year 1879 the State made a written
now on fi'Je in the Department for a patent of lands ern braced in the
demnity selection of the Company, afore-mentioned, which
153,089.34 acres and which is also on file in tlle Departme~t.
Land Com'r reported the matter to the Secretary, and asked ,.· ..,r ......
tions about the amount of indemnity to, and for what it should, be allowed. 1-"'he Secretary thereupon took the opinion of the Attorney
General. (See, Same, p. 796.)
The case was argued at length before the Secretary and Attorney
General on appeal from the decision, I believe, of Assistant Attorney
General :\1arble. It was held on appeal that indemnity should be allowed for such sections or parts of sections as had been sold or preempted prior to the attachment of the grant whether sold or pre-empted
before or after the date of the granting acts, but should not be allowed
for lands reserved by competent authority prior to the date of the
granting acts. George Gray, Esq., counsel for the Company and \V. P.
Clough, Esq .• of counsel and acting ou behalf of the State argueu the
case on appeal and thereafter during the same year they or one of them
together with 1\ir. Willis Drummond Jr. we believe, then connectRA.
L
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with the Dep::r!'tmeut went over the indemnity list and threw out a part
of the lands coutained in it. This was preparatory to presenting tho
li ·t to the Secretary according to his directions. They made a new li~::;t
of tlw iudemnity lands to be patented, which is, as we are informed, on
Jill' i11 the General Land Office. Eight years have elapsed and the Devarti!lCIJt has taken no action whatever with regard to patentiug the
indemnity lan<ls. The Company waited patiently for the matter to oe
taken up until on or about the 19th day of December 1883 when the
attorney of its land grant matters attended at the General Laud Oilice
aud by personal interviews with the Land Com'r urgently reqnet;ted
rhat the matter migllt be pressed to a conclusion. \Vhile allmittiug
the ju::-;tice of the request and admitting that the patent should issue,
he declined to take up consideration of the question, on account, as
:stated by him, of the pendency of legislation looking towards a forfeiture of the grant because the road had not beeu completed witllin
tlw time limited therefor by Congress. Thereafter at the suggestion
of the Land Com'r and on or about June 7, 1884, a full statement
of the facts and circumstances relating to the Company's claim for
au iudemnity patent, and dated some time prior thereto, was prepared
and forwarded to the Department, and is therein on file and reference
i:-; hereby made to it. The attorney on or about June 24, 1884 again
attended at the General Land Office and endeavored to get the matter adjusted, uut without avail. Similar efforts were made by personal attendance of the attorney on or about l\iay 14, 1885. The Congress before which the forfeiting legislation had been pending as afore~ai<l was then dead, and it was hoped that this fact might induce tile
Department to commence action with regard to the indemnity questiou,
hnt the JJmHl Com'r was unwilling to do so for the reason stated, among
otht'rs, that ~imilar forfeiting bills would be undoubtedly introduced at
the i:it·~~ion then next. On February 17, 1886, in an extended letter
written IJy the attorney to the Sec!'etary on several subjects, his attentIon was again called to the fact that no action had been taken in regan! to the indemnity patent and such action was again requested but
was refuse<!. The attorney again personally attended at the General
La.lld Ollice in December 1886 but without result. In addition to the
foregoillg matters, various minor communications have from time to
time <luring the last three years been had with the Department coneerniug the indemnity lands and bearing upon the question of the issuauee of a patent therefor, but, as oefore stated, nothing ha,s come of it.
lrrom time to time also, efforts have been made by the Company to
han~ the Department go into the question arising out of and take action
concerning the '' eancellation" entries of lands so that the Company
eoultl tllerel>y be placed in a position to clear up its title to tlwm. The
qnestion was discussed by tile J_Jand Ootn'r and others connected with
the General Land Office aud the attoruey on every occasion but one
when he attended. there as hereinbefore set forth.
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See also a letter on the subject (to which reference iF! hereoy
the attorney to the Secretary on or about Feb. 17, 1886, giving
concerning these lands and requesting a cancellation of the
The General Land Office declined to take action for substa
same reasons as prevented it in the question of the indemnity
By reason of certain provisions of the act of March 1, 1877
ferred to, and the act amendatory thereof passed March 9, 1878
Laws Minn.1878) almost a hundred thousand acres of land lying
in the granted, and partly in the indemnity, limits of the
grant were selected by the Governor for sale by him to meet
" construction claims" for work materials &c, furnished in building
"Brainerd Branch" and the" St. Vincent Extension"· The
sought to enjoin this selection but was defeated. (See 28 Minn.
ports 1.)
About seventy thousand acres so selected were actually sold to
ous persons and deeds therefor given by the Governor. By nu:rcbase
subsequently made from these persons all the right that they had to
very large part of the lands so sold came to be owned by the Uo1rnn:aD1
At the time the indemnity selection was made by the Company
certified from St . .Cloud as hereinbefore mentioned, all the lands
and subject to selection were included therein. From the letters
inbefore referred to it will appear, and in fact it is known to the
partment, that the indemnity lands which it is possible for the Com
to get fall far short of the quantity to which, by reason of losses in
granted limits, it is entitled.
In view of the facts, therefore the Company respectfully submits:1. That no revocation of any of the orders of withdrawal of
within the indemnity limits of the Brainnerd Branch should be made,
for there are substantially no lands upon which the revocation wonld
operate without in some considerable degree prejudicing the Company
rights. The title and the position of the Company concerning the
lands included in Exhibits " 0 " '' D " and " E " re~pecti vely might be
seriously affected by the order of revocation. And the same can be
said with regard to the lands which were selected and sold by the Governor, and the interest in which subsequently passed to the Company.
Certainly that is so with regard to those of them (a list of which will
be furnished if necessary) that lie within the indemnity limits and have
not been certified or approved to the State.
2. If for any reason. any lands, not included in the indemnity selection made by the Company as hereinbefore stated, have since become
selectable, the Company should not be precluded from selecting them.
3. Certainly no revocation should be made until all these matters are
more thoroughly adjusted. If it is made, then all the lands included
in Exhibits " C " '' D " and '' E" respectively and the lands a list of
which will be furnished as aff'resaid should all be excluded from th4}
'-'Vllli.JClu.a:
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operation ther-eof, and the Company should be left in the same position
as to them and each of them, as if the revocation had not been made.
All of which is respectfully submitted this 27th day of June 1887.
PE.A.RCE BARNES,

iltt'y for the Company, 49 Na.ssau St., New York City.
"EXIIIBIT C.''
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ST. PAUL & SIOUX CITY RAILROAD COMPANY.

Now comes the St. Paul and Sioux City Railroad Company, by
and Burdett, its attorneys, and for answer to said rule says :-

Curti~:;

I.-It is beyond the power and the jurisdiction of the Secretary of the Interior, as the law stands on the stat·ute book, to ''restore to settlement"
any lands U.1ithin the indemnity limits of said company j certainly until
the grant shall have first been finally adJusted.
The act of Congress approved March 3, 1857 (11 Stat., 195) g1'ants to
Minnesota, for the benefit of this company, every alternate sectiorr of
the public lands designated by the odd numbers for six miles in width
on each side of said road, and declares that if, at the time the line of
road is definitely fixed, the United States has sold any sections or parts
of sections granted as aforesaid, then it shall be lawful for the State to
select from the lands of the United States nearest to the tiers of sections so granted in place, so much land, in alternate sections, or parts
H. Ex. 2S-·l4o
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of sections, as shall be equal to such lands as the Uuit~d States
sold, or otherwise appropriated, or to which the rigllts of TJn~-eromiUJ
have attached, provided that the land to be so located shall, in no
be further than fifteen miles from the line of said road.
The line of road of the company having been definitely locate(l
land department, under date of :\larch 21, 1858, issued au order w
drawing from market and settlement all the odd-numbered sections
public lands lying within fifteen miles of the line of said road.
This was the condition of affairs when Congress passed the .Act of
12, 1864, the 7th. section of which grants to the State of Minnesota
the benefit of this company," four additional alternate sections per
to be selected upon the same conditions, restrictions and limitations
are contained in the Act of March 3, 1857 ," ''Provided, that the land
be so located by virtue of this section may be selected within
miles of the line of said road, but in no case at a greater distance
from."
On the 3rd. day of March, 1865, Congress passed another Act (13
Stat., 526) amendatory of the grant made the State of Minnesota by
Act of March 3, 1857, and increasing the limits in place to 10 miles
those for indemnity purposes to 20 miles. The 7th. section of said act
is in the following words:
SEC. 7. And be it further enacted, That as soon as the governor of
said State of Minnesota shall file or caused to be filed with the Secretary
of the Interior maps designating the routes of said roads and branches,
then it shall be the duty of the Secretary of the Interior to withdraw
from market the lands embraced within the provisions of this act.
The withdrawals for the benefit of this company made by the Land
Department subsequently to the passage of the said acts of 1864: and
1865, were those of August 10, 1865 and October 10, 1869, referred to in
the rule to show cause.
This respondent says, and submits, that so far as indemnity lands
are concerned the acts of 1857,1864 and 1865 being in pari materia, the
last two amendatory of the earlier grant, and all operating upon precisely the same subject matter, that is to say upon the selection of indemnity lands, stand and must be construed together as one enactment, and into that enactment in its entirety is incorporated the provision which Congress saw fit to enact in the 7th section of the act
of March 3, 1865, viz, the direction to the Secretary of the Interior to
withdraw from market the lands embraced by the provisions of the act.
lienee it follows:1. That the withdrawal of all the indemnity lands lying within twenty
miles of the line of this road, was a legislative withdrawal.
2. That when the Secretary of the Interior issued the necessary executive or administrative order to carry that withdrawal into eil'ect, he
exhausted all and singula1· the power of the Land Department over the
subject matter.
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3. That as the public lands of the Uuiteu States are only uisposaule
under tllc direction of Congress, it requires legislation by that body before its euactments dedicating the Ianus in q uestiou to this particular
purpose can be repealed.., mouified or set aside.
And out of these three propositions flows, necessarily, another one,
Tllat Congress not lutviug repealed its legislation with respect to the
grant for the benefit of this company, any attempt on the part of an
executive officer, by way of the revocation of the act of his predecessor
which carried out the express direction of the Congress in with drawing
the lands from market is nothiug · ~hort of an attempt at legislation, and
consequently an act not only in direct opposition to the expressed direction of Oougress, but in effect the defeat of the will of that body.
Nothing can be plainer, from the entire legislation of Congress in
making grants of the public lands to aid in the building of railroads,
than that body intended that the lands set apart for the purpose contemplated shoulclbe devoted to it absolutely, in order that each grantee
might acquire precisely that amount of land which the grant conferred.
If this be not so, then whence the necessity of ordering the lands within
the limits which the company is authorized to go for indemnity to be
withdrawn from market. The term ''market" in respect to the public lands means something specific, definite and certain, that is, disposition either under the settlement laws or by private entry. Hence
Congress by ordering the lands to be withdrawn from ma,rket, intended
that until this railroad grant was fully settled and adjusted as far as
possible under its terms, no one other than the grantee should have
opportunity to secure the lands so withdrawn. There can be no doubt of
this for as Congress was careful to exclude from the operation of the
grant every single tract to which any right, however inchoate, had attached at the time of the definite location of the line of the road, it must
necessarily follow that the indemnity lauds being once withdrawn and
the right of the company to select them, if necessary, thus recognized
and vested the land cannot be lawfully restored to market until the
grant shall have been adjusted in its entirety and the object of the legislature thus accomplished.
We submit and maintain that a search through the statute books for
antlwriLy conferred upon the Secretary of the Interior to restore to
market lands which have pursuant to the direction of Congress been
withdrawn from market for the benefit of a land grant railroad company will be in vain unless the grant had been finally and definitely
adjusted, or, on the other hand, Congress had seen fit to declare a forfeiture.
The dL1ty nuder the law of the Secretary of the Interior is to adjust
the grant-to execute it and carry it out as Congress has made it. It
is no part of his duty to take any measures whatever which may directly or indirectly, defeat the appropriation of the lands by Congress.
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So long as the lands have by the express enactment of that body
withdrawn from market he has no power or right to dispose of
except in the manner pointed out in the granting act, for that act
pressly takes them out of the category of public lands ordinarily
posable by the land department.
It is the duty of the Secretary of the Interior to adjust the grant,
in that adjustment to ascertain what particular tracts within the
demnity limits the company may, and will, require to make up any
or losses within the limits in place. The law makes it his duty to
prove indemnity selections if they are made in accordance with
terms and requirements of the grant, and so long as there is pending
the Land Department, under his direction any question of ~:;election
indemnity lands, or any question as to whether a particular tract wi
the granted limits was excepted from the grant (in which event the
lection of indemnity land' may have to be resorted to) just so long
the Secretary of the Interior absolutely forbidden by the very terms
the act from taking any step or steps which will restore the in.<1(3ffittit,Ji
lands to market or which may directly or indirectly result in the
feat not only of the grant, but of the will of Congress in making it.
That jit~al adjustment of the grant, and the settlement of all the
tions of fact respecting it, is the duty of the Secretary of the ....... .,v.............:
and not an attempt to restore the indemnity lands to market first, and
then attempt to adjust said grant afterwards, is clear from the recent
legislation of Congress.
On March 3, 1887, Congress passed an act entitled '"An act to provide for the adjustment of land grants made by Congress to aid in the
construction of railroads and for the forfeiture of unearned lands, and
for other purposes."
The first section of that statute enacts as follows :
That the Secretary of the Interior be, and is hereby authorized and
directed to immediately adju~t, in accordance with tlte clecisions of the
Supreme Oourt, each of the railroad land grants made by Congress to
aid in the construction of railroads and heretofore urutdjusted.
Under that statute we submit and insist that it is tbe duty of the
Secretary of the Interior to adjust the grant before he shall attempt to
take measures which may result in the defeat of its adjustment. Con.
gress does not, in that act, say to the Secretary that he shall restore
the lands to market or to settlement : on the contrary, he, in carrying
it out, will be required to first ascertain what lands were lost to the
company within its granted limits; secondly, what lands within the in.
demnity limits have been or may become necessary to be selected in
lieu of said lost lands: third, what tracts of land in the granted limits
are claimed adversely to the company and as to which claim no final
decision has been made by the Land Department. Having ascertained
all of these facts and having further determined the rights of the company in each and every such case, the Se0retary then, so far as this

RAILROAD INDEMNITY WITHDRAWALS.

79

company is concerncfl, may take such steps as he may see fit, to restore
to market and settlement such lands as may then remain over and above
those adjudged to the company; but until such final adjustment is made,
and aU the questions ail'ecting the rigilts of this company, as an entirety, to tile full quota of lands granted to it by Congress shall be settled and determined, it is respectfully submitted that any attempt to
restore the indemnity lands to market or to settlement is not only in
conflict with the granting act, but with the evident intent of Congress
in enacting the act of March 3, 1887.
Possibly it may be suggested til at the 7th. section of the .Act of March
3, 1865, was not intended by Congress to have the force and effect of
an absolute withdrawal-legislative in its character-from market of
the lands lying within the indemnity limits but was merely intended to
set aside from acquisition by others, the lands in the granted limits.
If so we reply, that it is evident that Congress never intended to so
limit the operation of that section, for the title of the grantee to the
lands embraced is by express and appropriate words of grant, and not
by or through selection.
The supreme court has, in a long line of decisions, over and over
again held that so far as the limits in place a-re concerned, the words
"there be and is hereby granted" constitute a grant in prmsenti, which
passes the title out of the United States immediately upon the :filing
of the map of definite location of the line of the road, sucil title in the
grantee relating back to the date of tile grant.
In Van Wyck v. Knev-als, (106 U. S. 360) the court .in speaking of the
direction in the statute respecting the withdrawal of the lands from
market by the Secretary of the Interior, said:
''But if he should neglect his duty, the neglect would not impair the
rights of th~ company, however prejudicial it might prove to others.
Its rights are not made dependent upon the issue of the Secretary's order, or upon notice of the withdrawal being given to the local land officers. Congress, which possesses the absolute power of alienation of
the public lands, bas prescribed the period at which other parties than
the grantee named shall have the privilege of acquiring a right to portions of the lands specified, and neither the Secretary nor any other
officer of the land department can extend the period by requiring
something to be done subsequently, and until done, continuing the
rights of parties to settle on tlle lands as previously. Otherwise it
would be in their power, by vexatious or qilatory proceedings, to defeat
the act of Congress, or at least seriously impair its benefit."
Thus it follows that if the right of the company to the lands within
the limits in place does not depend upon an order for their withdrawal
being given by the Secretary of the Interior, it is clear as Congress car~
not be presumed to have used the words "withdraw from market" in
vain, that they necessarily refer with full force and meaning t<:l the in·
demnity lands, the title of the company whereto depending upon selec·
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tions, and their reservation from settlement and from market
rected by Congress for that express purpose
II.-Even if there is power in the Secretary of the Interior to
withdrawals it will be against good policy and in derogation of the
of the company to exercise it.
The records of the land department will show that the 1JerLeti1~ia1~iei
this grant have proceeded with singular diligence to make claim to
lands inuring to them under it, and have omitted no act they might
fully do nor any duty devolving upon them which was at any time
essary to a final adjustment, and the consequent release of any lands
the United States, if any there were, embraced by tbe withdrawals
not inuring to the grant.
The records and published reports of the General Land Office
that there are indemnity selections, duly made by the company,
awaiting action, and that there are many applications by settlers,
or pretended, calling in question the rights of the company top
lar tracts as well in the gran ted as in the indemnity limits, which
have due examination and determination. It is possibly true
along the line of this road there are no lands to which· the lega.
remains in tbe United States save only such as are covered by the
ing selections of this company, and that any order of restoration
be without the immediate effect of uncovering lands subject to any
of entry or appropriation under the public land laws. But it is resoecli-J
fully and urgently pointed out that such order of restoration
nevertheless, work wrong and injustice to the company, and, at the
same time, tend to embarrass and delay the Honorable Secretary in the
discharge of duties now paid upon him by law.
The adoption, in 1877, of the rule that losses occurring within
granted limits must be specifically ascertained before the right ,to select
indemnity is acquired, which is still the rule of the Department, is an
absolute bar against the complete exercise of the right of selection until
such time as the Land Department shall, by proceeding to a final adjustment, uetermine what the losses within the granted limits have
been.
In the absence of ~uch a rule it will be perceived that neither the
United States nor any beneficiary company can know the extent of the
losses in the primary or granted limits, and of the resulting rights in
the secondary or indemnity limits until the Land Department has finally
adjudicated every claim adverse to the grant which has been dnly presented and now remains pending,
In addition to this there has been recently been added another element of uncertainty as to what the quantity of indemnity may finally
be, for the act of March 3, 1887, hereinbefore referred to, whilst it authoritatively requires that adjustment be immediately proceeded with,
introduces new factors into the problem by requiring suits to be brought
to set aside the patenting or certification of tracts which, for any cause,

RAILROAD INDEMNITY WITHDRAWALS.

81

may appear to the Secretary to have been erroneously patented or certified; and the reinstatement of the homestead or pre-emption entry of
any bona fide settler erroneously canceled on account of any railroad
grant or withdrawal.
It seems to us that this state of facts, which is not merely imminent
but a present factor in the situation is the very state of case which suggesterl the policy and necessity of withdrawals of indemnity limits, and
which has justified Congress in maintaining those which were made (as
in this case) under its order, and that a revocation of the order of withdrawal at the present time may result in depriving the company of the
remedy which the law intended should run along with its rights until
there was final satisf3,ction of them.
The revocation of the orders of withdrawal will mean, among other
things, that if in the process of adjustment a selection is, for want of
observance of some rule as to the manner of selection or other cause
canceled, that the. company must run a race with all others for the acquisition of .the tract by new selections although the grant may be short
many hundreds of acres.
But the proposed revocation of the orders of withdrawal, will, if carried into effect, tend to delay the final adjustment promised and directed
by the act of March 3, 1887 aforesaid.
A.n intimation given sometime since that under some new plan of adjustment this and other companies would be found to be in possession
oflands in excess of the respective grants, set the tide of so-called settlers towards the granted lands, and added to the accumulation of cases
pending in the General Laud Office which must have their turn for at tention. The revocation of the orders of withdrawal will seem to the honest
but ignorant few, and to the speculative many an invitation to go in and
possess the land, and will be likely to result in the assertion of as many
claims as there are unoccupied tracts within the indemnity limits : all
of which must have a day in court and thus add to the burden, cost and
delay of the final adjustment.
For the reasons above given we respectful1y request and submit that
the rule to show cause be discharged.
ST. PAUL AND Sioux CITY R. R. Co.
By CURTIS & BURDETT,
Its Attorneys.
WASHINGTON, D. C., June 25th, 1887.
SIOUX CITY & ST. PAUL R. R. Co
To the Honorable L. Q. C. LAMAR,
Secretary of the Interior.
The Sioux City and Saint Paul Railroad Company in answer to the
rule entered by the Secretary of the Interior on the several land grant
railroad companies to show cause on or before the 27th day of June,
H. Ex. 246--6
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1887, why the several orders of withdrawal from settletmmt of the
within the indemnity limits of their several roads, mentioned in
printed circular from the Department of the Interior, dated W
ton, May 23d, 1887, and signed by the Secretary of the Interior,
not be revoked and the lands therein embracell restorell to settle
respectfully states and shows that the order of withdrawal fr·om g,}
ment of th.e lands within the indemnity limits of its road shonld not
revoked nor the lands therein embraced restored to settlement for
following reasons:
By express provision of the act of Congress making the grant of la
for the road constructed by the Sioux City and Saint Paul Company,
entitled, "An act for a grant of lands to the State of Iowa in alternate
sections to aid in the construction of a railroad in said State," approved
May 12, 186~l, it was made the duty of the· Secretary of the Interior to
withdraw from market the lands embraced within the provisions of the
act as soon as tile Governor of the State of Iowa should file or cause to
be filed with the Secretary of the Interior maps designating the route
of the road. U.S. Stats., Vol. 13, p. 72, Sec. 5.
The lands were withdrawn from market in pursuance of this act of
Congress by letter of August 26, 18G7, received at the local land office
September 2, 18G7. Sen. Ex. Doc. No. 124, 2d Sess., 4Dth Cong. page
44, papers 71 and 72.
No act of Congress bas authorized the restoration to market of any
of the lands. .
The Secretary of the Interior acting within his jurisdiction, and in
the exercise of his judicial discretion, directed tllat patents issue to
the State of Iowa for the benefit of the Sioux City and Saint Paul Railroad Company for lands described in said patents amounting to 407,880.01 acres, see Sen. Ex. Doc. No. 124, 2d Sess. 4Dtb Oong., papers 85,
87, 91, D3, 95, pages 50-53, and patents were duly issued by the United
States conveying the same to the State of Iowa for the purpose aforesaid, under the act of Congress. Of this amount the Chicago, Milwaukee and Saint Paul Rail way Company have reeei verl by decree of
the supreme court-Milwaukee Co. v. Saint Paul Co., 117 U.S. 4067D,435.41 acres, leaving but 328,444.60 acres held by the State by
patent from the United States for the benefit of and applicable to the
Sioux City and Saint Paul Railroad.
The State of Iowa patented to the Sioux City and Saint Paul Railroad
Company 322,421.81 acres, of the amount thus patented 41,689.11 acres
are embraced in the lands decreed by the supreme court to t,lle Cllicago,
Milwaukee and Snint Paul Company, in the case above mentioned, leaving 280,732.70 acres patented by the State of Iowa to, and held by the
Sioux City and Saint Paul Company. By the same decree of the suppreme court the Sioux City and Saint Paul Company received of the
lands conveyed to the State for the use of the company but which the
Governor refused to patent to the company 20,980.G8 acres, making the
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total amount received by the Sioux City and Saint Paul Company by
patent from the State and under the decree of the supreme court 301,713.38 acres. The Sioux City and Saint Paul Railroad Company constructed on and prior to February 4, 1873, and completed in running
order 564 miles of road, to-wit: five consecut-ive sections of ten miles
eaclt, for wltich it earned in accordance with the terms of the grant
320,009 acres, and an additional section of 61 consecutive miles from the
end of said five ten mile sectious to LeMars, within the time prescribed
by the act of Congress by which it has earned the additional amount of
40,000 ·acres, making in all 360,000 acres.
After the completion of the road to LeMars, as above stated, the
legislature of Iowa passed the following act entitled ".An act authorizing and directing the Governor to certify to the Sioux City and Saint;
Paul Railroad Com!:)any certain lands named therein; approved March
13, 1874."
Section 1. That the Governor of the State of Iowa be, and he is hereby,
authorized and directed to certify to the Sioux City and Saint Paul
Railroad Company all lands which are now held by the State of Iowa
in trust for the benefit of said railroad company in accordance with the
provisions of Section 2 of Chapter 144 of the laws of the Eleventh General Assembly.
Section 2. .All acts and parts of acts in conflict with the provisions of
this act are hereby repealed. Laws of Iowa, 187 4, Ch. 34.
Eight years after the passage of this act and one year after the expiration of the period designated in the act of Congress for the State
to construct the road if the companies should make default, the legislature of Iowa passed the following act, approved March 16, 1882, entitled, "An act to resume all the lands and rights conferred upon the
Sioux City and Saint Paul Railroad Company by or under an act of
Congress approved May 12, 1864, the lands not heretofore earned by
said company."
SEC'fiON 1. That all lands and all rights to lands granted or intended
to be granted to the Sioux City and Saint Paul Railroad Company by
said acts of Congress and of the General .Assembly of the State of Iowa
which_J:mve not been earned by said Railroad Company by a compliance
with the conditions of said grant be and the same are hereby absolutely
and entirely resumed by the State of Iowa and that the same be and
are absolutely vested in said State as if the same had never been
granted to said Railroad Company, and two years thereafter by act
approved March 27, 1884, the legislature of Iowa enacted as follows :
SECTION 1. That all lands and all rights to lands resumed and intended to be resumed by chapter one hundred and seven (107) of the
acts of the nineteenth gEmeral assembly of the State of Iowa are hereby
relinquished and conveyed to the United States.
SECTION 2. The Governor of the State of Iowa is hereby authorized
and directed to certify to the Secretary of the Interior all lands which
have heretofore been patented to the State to aid in the construction of
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said railroad and which have not been paV~llted by the State to
Sioux City and Saint Paul Railroad Company and the list of
certified by the Governor shall be presumed to be the lands relinq
and conveyed by Section 1 of this act: Pro?Jided, that nothing in
section shall be construed to apply to lands situated in the counties
Dickinson and O'Brien.
On the 12th of January, 1887, the Governor of Iowa transmitted
the Secretary of the Interior a document purporting to be a con1ple1Sie
and accurate list of the lands relinquished and conveyed to the
States by the aforesaid act of the general assembly of said state
his certificate attached thereto.
The list embraces descriptions of lands by government sub-division
40 acres in Sioux County, 11,780.08 acres in Plymouth County and 14:,197.25 acres in Woodbury County in all26 1017.33 acres.
Upon this state of facts and upon the facts appearing upon the
of the Interior Department, the Sioux City and Saint Paul Railroad
Company claims and urges :
1.
That the United States have conveyed by patent to the State of Iowa
for the use of the Sioux City and Saint Paul Railroad Company the
lands embraced in the grant and in the order of withdrawal and therefore bas no authority to open or restore any portion of them to settlement.
2.
The withdrawal of the lands was by express provision of law and
was for the purpose of enabling the companies building the roads to
obtain all the lands to which it was entitled by the construction of
its road. The Sioux Cit.y and Saint Paul Railroad Company built its
road in good faith to LeMars and completed it more than fourteen
years ago, and it has been operated ever since as a part of a great
trunk line of road. By reason of litigation arising out of conflicting
claims between it and the Chicago, Milwaukee and Saint Paul Railway
Company and the adverse action of Iowa, the trustee holdiug the
title to the lands, the Sioux City and Saint Paul Railroad Company
has received and now holds the title by patent, and decree of the
Supreme Court of the United States, to but 301,713.38 acres of the
lands granted by the act; whereas it claims that it is justly and lawfully entitled to receive for five sections of ten miles each from the
south line of Minnesota 320,000 .acres and for the additional section. of
6! miles from the end of said five ten mile sections to LcMars 40,000
acres, making in all 360,000 acres. There remains less than 27,000
acres applicable to this road. If, therefore, the claim of the Company
should be sustained there would be but 8,485.38 acres to apply upon
the 6! miles section leaving a deficiency of more than 31,000 acres.
Both the interests and the efforts of said Company, respondent, l1ave
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been to procure a settlement of its rights and a title to the land earned
by it. The revocation of the order of withdrawal and restoration of
the lands to settlement by the government, would obstruct, hinder and
delay the respondent in its efforts to obtain its rights and introduce
new complic:1tions and give rise to further litigation in regard to the
lands and protract and postpone the final determination of the matter.
The purpose of the withdrawal not yet being accomplished, notwithstanding the efforts of the respondent to accomplish it, the order should
not be revoked.
3.
The Sioux City and Saint Paul Railroad Company having completed
its road to LeMars, and the United States having patented these lands
to the State of Iowa for the use of said Company in 1873, the act of the
Iowa legislature approved March 13, 1874, directing the Gove:rnor of
the State to certify to the Sioux City and Saint Paul Railroad Company
all lands which are now held by the State in trust for the benefit of said
railroad company in accordance with the provisions of Section 2 of
Chap. 144 of the laws of the Eleventh General Assembly, was a conveyance as well as a law and conveyed these lands, including those embraced in the Governor's certificate hereafter mentioned to the railroad
company. The subsequent acts passed respectively eight and ten years
afterwards, purporting to resume the lands as not earned and relinquish
them to the United States, and the certificate of the Governor on the •
12th of January, 1887, in pursuance thereof, were each invalid and of
no effect. See also points 6, 7, 8, 9, 10 and 11, in " Exhibit A" hereto
attached.
4.
The act of Congress, approved March 3, 1887, providing for the adjustment of land grants made by Congress to aid in the construction of
railroads, &c., expressly provides that the act shall not be construed as
a declaration of forfeiture of any portion of any land grant for conditions
broken or as authorizing an entry for the same. Stats. 49 Coug. 2d
Sess., Chap. 376, Sec. 4, last proviso. The certificate of the Governor
of Iowa and the legislation authorizing it are all based upon the forfeiture of the lands by breach of the conditions of the act of Congress and
entry for conditions broken. The United States, therefore, cannot receive the conveyance.
A proceeding is now pending before your honor in the matter of the
application to open to settlers certain lands in Plymouth, Sioux and
Woodbury Counties, Iowa, certified by the Governor of .Iowa to the
Secretary of the Interior, which involves the same lands which would
be affected by the revocation of the order of withdrawal referred to,
and involved in the rule to show cause now under consideration. This
respondent in the hearing of the application referred to submitted to
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your honor a statement of facts and brief and argument against
granting of such appiication wilicil is hereto attached, marked"
hibit A," which respondent makes a part of hiH answer to tilis rule.
All of which is resi1ectfully submitted,
E. F. DRAKE,
Pres. S. 0. & St. P. R. R. Co.
S. J. R. McMILLAN,
Att'y [or S. 0. & St. P. R. R. Oo.
ST. PAuL, June 23, 1887.

SOUTHERN PACIFIC

R. R. Co.

The order, addressed to this and sundry other railroad companies, is
as follows:
DEPARTMENT OF THE INTERIOR,

Washington, Jlfay 23, 1887.
It appearing from the records of this Department that orders withdrawing lands from settlement under the public land Jaws within the
indemnity limits of the following 1ist of land-grant railroads are still
existing, and that these several roads have not informed this Department to what extent they are entitled to lauds within such indemnity
limits by reason of those lost in place of their respective grants, and
that ample time has been given them to assert their rights in this behalf.

*

*

And it now appearing that no sufficient reason exists for longer continuing in force saiq. several orders of withdrawal or that a time certain
should be fixed within which the rights of these several roads should
be asserted and that lands to which said railroad companies are not entitled in said indemnity limits should be restored to settlement, now,
rule is hereby entered on said several railroad companies to shf)w cause,
on or before the 28th day of June, 1887, why said several orders of
withdrawal should not be revoked or such other action taken as shall
speedily restore such lands to the public domain for settlement.
Returnable before the Secretary of the Interior on the 28th day of
June, 1887, at 10 o'clock a.m.
L. Q. C. LAMAR,
Secretary.
The most material requirement upon this company in the above, is,
to set forth the facts and reasons why the withdrawals of public land
along its line, made to aid the final adjustment of its land grants, should
not be revoked.
Passing by some of the statements in this order of 23d May, which
we might except to or explain, we proceed to make a summary of the
facts and law of the case of said company, principally relating to its
main line of road.
The suggestion of this order is that lands to which said company JS
not entitled in said indemnity limits should be restored, and the con-
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¥erse of this proposition may be assumed, that lands to which it is entitled should remain withdrawn.
\Ve may be excused here for referring to tlw a0t of Congress approved
March 3, 1887, public No. 162, pamphlet, p. 55G, by which 1t i:::; enacted
"that the Secretary of the Interior be, and is hereby, authorized and
"directed to immediately adjust * * * each of the railroad land
"grants made by Congress to aid in the con:::~tructiou of railroads and
''heretofore unadj u:::;ted."
The grants to the Southern Pacific Railroad Company of California
come within the language and intent of this enactment. The ''adjustment'' is made a present duty of the Secretary, and we propose to
.showI.

That in order to properly perform this duty the indemnity withdrawals for this company must be for the present maintained.
The fundamental proposition in the case is that the grant to the company is one of quantity within limits, both quantity and limits being fixed
by the location of the line of road. The quantity in primary limits is
the quantity of the grant, which has been only approximately ascertained.
Assuming·, however, the computations of the General Land Office, as
made to the Department in annual and other reports, which have been
given to the public in executive documents, as a basis, it will appear
that all the land within both limits, which is of the J.escription granted,
will be required to satisfy the just demands of the company.
The grant is in these words :
There be, and is hereby, granted * * * every alternate section of
public land, not mineral, designated by odd numbers, to the amount of
twenty alternate sections per mile on each side of said railroad line, as
said company may adopt, through the Territories of the United States,
and ten alternate sections of land per rnile on each side of said r{}filroad
whenc·ver it passes through any State, and whenever, on the line thereof~
the United States have full title, not reserved, sold, granted, or otherwise appropriated and free from vre emption or other claims or rjghts,
at the time the line of said road is designated by a plat thereof filed in
the office of the nommissioner of the General Land office, and whenever, prior to said time, any of said sections or parts of sections shall
have been granted, sold, reserved, occupied by homestead settlers or preempted or otherwise disposed of, other lands ::,hall be selected by said
company in lieu thereof, under the direction of the Secretary of the Interior, in alternate sections and designated by odd numbers, not more
than ten miles beyond the limits of said alternate 8ections, etc.
This indemnity for losses within granted limits is unusually liberal,
probably because of the denial of money subsidy along a route so difficult of construction. It gives lieu lands for the lands "granted prior
to said time," as well as for those of other descriptions, for which indemnity is usually given.
The provision for indemnity covered the losses already then known to
exist, as well as those to be ascertained in future under the exemptions
'
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from the grant. It covered the known loss by conflict with the
grant and withdrawal for the Central and \Vestern Pacific
twenty-five miles off one end of our road-and the State swamp grant
under t.he act of 28th September 1850, and the supplemental law of22d
July 1866; the latter aet, in the minds of the Land Committees at the
time, resulting in this allowance of indemnity for swamp lauds confirmed
to the State by a prior law of the same session of Congress.
It is also true that large quantities of land along the first fifty miles
of the Southern Pacific main line and along tile branch line north and
south of Los Angeles, had been sold and located prior to the grant, and
large areas were covered by Mexican grants, so that only a small percentage of the quantity of the grant could be found opposite the com- ·
pleted road in those localities.
That the grant,is one of quantity per mile of road is made plain by the
decision of the United States Supreme Court in the case of the Burlington
and Missouri River Railroad v. The United States (98th U. S. Reps.,
334).
It will be here noticed that immediately upon tile filing of our map
of main line the Secretary of the Interior, Mr. Browning, March 19,
1867, in his letter of t.bat date to the Commissioner of the General Land
Office, construed this grant as one of odd sections within twenty miles
of the road, and the ten additional miles as limiting the boundaries from
which the indemnity lands must be taken.
DEPARTMENT OF THE INTERIOR,

Washington, ..~1farch lOth, 1867.
SIR: Under date of January 3d, 1867, a map showing the designated route of the Southern Pacific railroad in California, filed under
the act of Congress approved July 27th, 1866, was sent to you for appropriate action.
.
If a withdrawal of lands has not been ordered on account of said road,
you will cause the necessary instructions to bP- issued to the local land
officers to withdraw the odd sections within the granted twenty miles
on each side of said road, as shown on the map before mentioned, and
also withdraw the odd sections outside of the twenty miles and within
thirty miles on each side from which the indemnity for lauds disposed
of within the g-ranted limits is to be taken.

•

*

*

*

*

*

*

The withdrawal will be ordered to take eft'ect upon tile receipt of
your instructions at the local office.
Very respectfully, your obedient servant.
0. H. BROWNING,
Secretary.
Hon. Jos. S. WILSON,
Commissioner of the General Land Office.
The withdrawals were ordered by the Commissioner according to
these directions of the Secretary, under date of March 22, 1867, addressed to the local officers at San Francisco, Visalia, and Stockton
The construction thus given to the grant in 1867 has been maintained
ever since
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It has also been decided directly by the action of the Secretary, upon
an official report of the Commissioner of the General Land Office, that
our grant is one of quantity per mile, with the limitations Jndicated.
See the report of the Commissioner of the General Land Office to the
Secretary, l\iay 21, 1880 (extract appended), sanctioned by the Secretary by the approval of the list therewith submitted on the 19th of July,
1880.
See also Land Office Report, p. 27, March, 1882 (House Ex. Doc.144,
47th Congress, 1st session, p. 28.)
In the Annual Report of the General Laud Office for 1875, at p. 409,
we find the H estimated quantity embraced in the limits of the grant"
on the main line of our road to be 6,000,000 acres, aud the " estimated
quantity which the company will receive from the grant" to be 3,750,000
acres.
The grant to the Branch Line road within limits is estimated (same
report and page) at 3,5:!0,000 acres, of which tile company will receive
3,000,000 acres.
In the case of Cedar Rapids Hailroad ·Company v. Herring et al.
(110 U.S. 27), owing to a change in legislative enactments anci a change
in the route of the railroad, the questiOn of quantity beca.me material.
The plaintiff in error claimed the right to quantity along the line of
original location, 345 miles ; the defendants in error urged that they
were entitled only on the line constructed, 271 miles long. The supreme court of Iowa and the United States supreme court upheld the
contention of the defendants, and in deciding the case (p. 35) the court
say:
It is believed that in no instance of the many grants of public lands
made by Congress to aid in building railroads has the quantity been
measured by any other rule than the length of the road constructed or
required to be coUitructed by the grantee or its privy, and it woul(l be
tile first departure from this principle known to us, if in,this case Congress intended to give the same amount per mile of land for road not
constructed.
·
If we apply this principle to the case of the Southern Pacific Railroad Company, it appears that for its grant of land per mile of road
actually constructed it will be entitled to quantities as follows:
On rnain line, completed road, 474.42 miles. Twenty sections per mile
or 12,800 acres amounts to 6,072,576 acres of land.
Branch line, completed, 346.96 miles of road, acquired 12,800 acres per
mile, or 4,441,088 acres of land.
It is conceded by the General Land Office that the company cannot
obtain more than 3,250,000 acres on its main line and not more than
3,000,000 acres on the branch line; but we know these estimates are in
excess of the true quantity liable to be taken under the grant, including, as they do, the indemnity lands. (See note a.t end.)
The grants were made subsequent to extensive public disposals of
lands in the regions through which the roads extend.
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Much land is excluded from grant an<l from selection, by
land claims; much by the certifications to the State under the
internal improvement~ and school iu<lemnity grants; much by
tions, sales, locations, pre-emptions, an<l homesteads; much by the
elusion of the mineral lands (for· which, however, agricultural lands
indemnity are allowed). Indemnity is given for all these classes of
excluded from grant, in primary limits, but lands of the same descrip·tion are likewise excluded from selection outside the grant. They reduce the quantity of land liable to selection as indemnity by a large
percentage, probably one-half of the entire indemnity belt.
These figures show that the quantity of the grants is limited not by
the number of sections per mile of road, but by the lesser quantity of
lands liable to the grant, to be found within the lateral limits of the
road.
To the present time the company has obtained title for only 1,04:0,430
acres on its main line and 187,719 acres on its branch line.
It is thus shown that there are not any lands now withdrawn for the
Southern Pacific Railroau Company of California in excess of the quantity to which the company is entitled under its grants; therefore, no
restoration can now be made.
II.
·The indemnity lands cannot be restored to market, becauseIt is the intention of the laws of the grant that the Southern Pacific
Company of California, at least for its main line, should receive all the
granted lands earned by building the road. There is not left to the Secretary of the Interior a discretion to restore them so long as the quantity granted has not been patented to the company.
The grant is not a mere gift.
Sec. is of the act of July 27, 1866 (14 Stat., 292) is as follows:
That the Southern Pac~fic Railroad, a company incorporated under the
laws ofthe State of California, is hereby authorized to connect with the
said .Atlantic and Pacific railroad, formed under this act, at such point
near the boundary line of the State of California lts they shall deem most
suitable for a railroad line to San Franci~co, and shall have a uniform
gauge and rate of freight or fare with s~id road, anu in consideration
thereof, to aid in its construction, shall have si1nilar grants of land, subject to all the conditions and limitations herein provided, and shall be required to construct its road on the like regulations as to time and manner with the Atlantic and Pacific railroad herein provided for.
This grant, as expresseu in Sec. 18, was 1nade for a consideration, aml
not as a gift. "In consideration thereof"-that is, in consideration of
the expenditure of labor and capital in building a certain counecting
road of a prescribed wiuth of gauge by one party for the benefit of the
other. The labor and expenditure are by the company, aud the Government secures (section 3) "the safe and speedy transportation of the
mails, troops, munitions of war, and public stores" over the road at reasonable rates, uniform with those of the Atlantic and Pacific.railroad.
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But the consideration would be good and ample if the company was
to expend and did expend its money, whether the Government had any
benefit or not.
The comp~ny was required to accept the terms of the law and assume
the under·takings therein enumerated for its performance, and this it
did in due time.
The act itself speaks the will of Gongress, and this is to be ascertained from the language used. The rights ot the parties rest upon a
statute of the United States. Its words as well as its reason, spirit,
and intention leave, in our opinion, no room for doubt as to its true
meaning. (U. S. v. Union Pac. R. R. Co., 91 U. S., at p. 72.)
The purpose of Congress, above all others, was to obtain the construction of the railroad. * * * For that the grants of land were made.
* * * Every other consideration was subordinate to that. And we
are to give such construction to the language, if possible, as will carry
out the congressional intentions. (Platt v. Union Pac. R. R. Co., 99 U.
S., at p. 60.)
This is a fair statement of the principles of interpretation 3jpplicable,
and the object of Congre~s expressed in making our grant.
Various provisions in the Jaw place the Government and the company
in the attitude of parties to a contract, from which both are to derive
oenefits-on an equal footing-and each to perform the prescribed obligations to the other in good faith.
In harmony with the avowed purpose of aiding the building of the
road Congress dedicated the granted lands, and by section 6 further provided:
That the President of the United States shall cause the lands to be
surveyed for forty miles in width on both sides of the entire line of said
road after the general route shall be fixed, and as ,fast as may be required by the construction of said railroad ; and the odd sections of land
hereby granted shall not be liable to sale or entry, or pre-emption, before or
after they are surveyed, except by said company a.s provided in this act, but
the provisions of the act of September, 1841, granting pre-emption
rights, and the acts amendatory thereof, and of the act entitled ''An act
to secure homesteads to actual settlers on the public domain," approved ·
May 20, 1862, shall be, and the same are hereby, extended to all other
lands on the line of said road when surveyed, excepting those hereby
granted to said company.
rhis section of the law, it has been settled, by decisions of the Department and the United States supreme oourt, protects the granted
lands against adverse appropriation.
In intention and spirit, if not in'letter, it also applies to the indemnity lands. Both granted and indemnity limits are determined by the
definite location of the road.
If this 6th section applies only to the granted limits it is surplusage,
for the right to the tracts in granted limits vests by the location under
provisions of section 3d, without section 6.
The words in section 6; "The odd sections hereby granted,'' comprehend the odd-numbered indemnity sections. They are granted to the
u. Ex. 28-Lia
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exteut and amount of the land earned as fully as oce those within
miles. Though an absolute right to particular tracts does not vest
to the selection of them, the right so to select within ascertained
is given by the statute.
Secretary Browning, when g-iving the order for withdrawalueJ:eiDt~
iore quoted, practically decided that the withdrawal to thirty miles
requisite and required by the terms of the grant.
Secretary Browning, and also Secretary Cox afterwards, proposed
set aside the entire withdrawal on the ground that the road was
located upon the line required by its charter; but, on consideration
all the facts, Congress interposed and confirmed the location (Joint
of 2Rth June, 1870, 16 Stat., 382), and directed the Secretary of the
terior "to cause patents to be issued to said company for the sec~ttona (;
of land coterminous to each constructed section (of road) reported on as
aforesaid to the extent and arnount granted to said company by the said
act of July 27, 1866."
The ''extent" relates to limits, the "amount" to quantity, and the
company is to have the quantity if found within the exterior limits.
To restore any lands, therefore, whilst this duty of the Secretar~T remains unperformed would do violence to the pro\ision~ of this law,
which in effect said that no lands then withdrawn shoul<l be restored;
the restoration which Secretary Cox had ordered (though temporarily
suspended by him) should not be made ~:;o long as the lands opposite
constructed roads remained unpatented.
On the 26th July, 1870, Secretary Cox advised the General Land
Office that Congress had overruled his proposition to set aside the withdrawals for the Southern Pacific R. R. Co. of California. His letter is
as follows:
DEPARTMENT OF THE INTERIOR,

Washington, D. C., July 2u, 1870.
SrR: Referring to my letter. of the 15th of December last, directing
you to suspend, until further advised by this Department, all action
under my decision of November 2<1 and 11th, 18GD, or<lering the restoration of lands withdrawn on account of the Southern Pacific Hailroad
Uompauy of California, I have now to inform you that by a joint resolution of Congress, approved June 28th, 1870, the said company are authorized to construct their road and telegraph line, as near as may be,
on the route indicated by the map filed ia this Department January 3,
1867, and will, upon constructing their road and telegraph line on tbat
route, in compliance with the provisions of the act of July 27, 18uu, be
entitled to pateuts for the granted lands.
You will ad vise the proper local officers of this legislation, that thO;
reservation of 1867, on account of the cornpany, may be respected.
Very respectfully, your obedient servant,
J.D. COX,
Secretary .
.Ron. J. S. W~soN,
Oornrnissioner of the General Lana Office.
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The meaning of this is, that the withdrawals are to stand until the
patents for lands earned by construction of the road have been issued
''to the extent and amount" granted.
In our view, the question whether lauds withdrawn for indemnity to
the Southern Pacific H. R. Co. can be restored, is here decided by Secretary Cox's interpretation of a statute, itself plain rn its provisions,and the decision is, that the law prohibits restoration, !:iO long as land
is due for road constructed and reported on, as provided in the grant.

III.
THE GRANT HAS NOT BEEN ADJUSTED SO FAR AS THE ROAD II.A.S
BEEN COMPLE1'ED, and the principal reason for this is that the Department has for six years refused t.<J proceed with the work.
Tne company has made constant efforts ever since the construction
and acceptance of its first sections of road to obtain patents for its
granted lands, and the responsibility of delay in adjusting the grants
rests with the Land Department, not with the company.
The act of Congress of July 1, 1oG4 (10 Stat., 3.35), required railroad
companies to make selections of granted lands at the local land offices
and to pay to tile officers, fees therefor. To carry the same iuto effect,
regulations were established in January, 18G7 (2nd Lester's Land Laws,
p. 363), which were reissued in 1879 (Copp's Laud Owner, vol. G, p. 151).
The htter regulations refer to an act of Congress of July 31, 187G (19
Stat., 121), which requires railroad companies ("unless exempted by
law from the payment cf such costs") to pay the costs of surveyi11g,
selecting, aud conveying lands before receiving patents therefor.
This company has paid tlwse costs (costs of surveying paid under
protest) on largo qnantities of lands duly selected according to law and
the regulations, and the lists are on file in tho General Land Office, the
Counnissioner having delayed or declined patenting the same.
The aggregate of lands (June, 1887), on pending lists of selections for
the main line of the road, is 511,115.42 acres; of moue,v paid for surveys,
$23,358.32; of fees of officers paid, $6,408.50; as follows:

In Granted Limits.
Acres, 315,GOG. 71.
Amouut of register'8 and receiver's fees paid, $3,953.50•
.Amount of surveying fees paid, $14,556.82.
In Indemnity Limits.
Acr('s, 195,508.71.
Amount of register's and receiver's fees paid, $2,455.
Amount of surveying fees paid, $8,801.50.
In addition to these there are lists of selections along the branch line
road now pending amounting to 23~,147.85 acres.
Since the advent of the present executive administration, as attorney
for the company I lmYe repeatedly called attention to tile applications
for patents pe1;tding, and req ucsted action thereon. ·
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lVIay 18, 1885.-The undersigned aduressed. the Commissioner
for about 150,000 acres of selections opposite sections of
accepted by Presidents Grant and Hayes; andOctober 4, 1886-Filed a request for patents on five lists of
lauds, opposite sections of road accepted by the President from
ber 1, 1872, to February 13, 1878, inclusive.
In addition to these general requests, San Francisco .list No.
43,937 acres, selected July 15, 188~, of lands lying opposite road
cepted in 1871, was the sul>ject of the following commuuicatiOT_lS to
General Land Office and the Secretary of the Interior :
October 26, 1883.-To the Commissioner.
May 11, 1885.-To the Commissioner.
November :n, 1885.-To the Commissioner (appeal).
December 15, 1885.-To the Secretary of the Interior.
March 8, 1887.-To the Commissioner.
April14, 1887.-To the Secretary.
All these demands have not achieved success. In fact, the
Land Office has practically refused to execute the law of grant on
main line of the road, and applications to the Secretary in the case
San Francisco list No.4 (a test case) have so far been barren of
As viewed by the undersigned, the company, in asking for a pa
on said list, has been demanding a legal right which the Department
by law bound to concede, and not asking a concession that the
tary has a discretion to grant or refuse.
The lands hereinabove mentioned all lie opposite portions of
completed within the time prescribed in the law of grant.
As above shown, the company has investe(l $29,776.82 in fees and
costs on list which the government refuses patents, and in our opinion
the implication of the act of July 31, 1876, which provides that "before
"any lands granted to any railroad company by the United States shall
"be conveyed to said company * * * there shall first be paid into
"the Treasury of the United States the cost of surveying, selecting, and
''conveying said lands by the said company" is, that upon making such
payments the patents shall issue.
·The company is very greatly injured by the refusal to patent such
lands, and is unable to perceive that there is any moral or legal obligation resting upon it to go forward and pay more money in the face
of the refusal of the Land Department to patent the granted lands already paid for.
On the other hand, the duty of the Secretary to cause such lands to
be patented appears upon the face of the existing statutes applicable to
the subject, viz., section 4, act July 27, 1866, 14 Stat., 292: "Patents
''of lands as aforesaid shall be issued to said company confirming to
"said company the right and title to said lauds situated opposite to and
"coterminous with said completed section of said road."
The joint resolution of 2Sth June, 1870, 16 Stat., 382: "It shall be tlUJ
''duty of the Secretary of the Interior to ca1.tse patents to be issued to said
patent~
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''company for the sections of land coterminous to eacu constructed sec" tion reported on as aforesaid to tt.e extent and amount granted to
" said corn pany by the said act tr July 27, 1866," &c.
This duty is not discharged until patents have issued to the extent
and amou,nt of lands acquired by the company under its grant; and
when Ni appears that the said "extent and amount" will require every
odd-numbered tract liable to selection that has been withdrawn from
market, it is plain that the Department cannot consistently with law
and morals restore any of the withdrawn lands for the purpose of otherwise disposing of them for account of the United States Treasury.
Though the duty of the Department to adjust the grant and patent
the lands is declared by law, recent instructions to the surveyor general
of California from the General Land Office have practically stopped all
~mrveys, and made it impossible for the company to select some of the
valuable tracts within its grant which have never been surveyed.
It may be proper here to state by way of explanation tllat this company has not been derelict in stating to the Department its ,claims.
On the 30th April, 1880, the undersigned file<l a written argument in
the General Land Office in support of the then pending deman<L foT pattents upon two lists of indemnity lands. The paper was submitte<l by
the Commissioner to the Secretary, with a report upon the subject,
dated May 21, 1880. In that paper I claimed 2, 7G8,576 acres as earned
on account of 231.92 miles of road then completed, and at that ti.me only
950,877 acres had been patented.
In a printed brief filed by me in the Department of the Interior in December, 1885, the quantity o:P the grant for the main line road of 474~
miles completed was stated at 4,500,000 acres, of which only 1,040,430
acres had been patented.
It is therefore respectfully submitted that the company's claims have
been heretofore made known to the Department, and I may add that
heretofore as well as at the present time the company has ueen and is
ready to facilitate the settlement of its land grant, as fully and speedily
as possible.
When the Land Department, as above shown, has not, in a period
of sixteen years, administered the grant to one-third of the lands to
which the company has become entitled to patents, and while it does
nothing in that direction, and expre~ses no hope of doing anything soon,
the company would have a right to complain of unfair dealing if its
granted lands are not withheld from market until the Department can
fulfill its duties under the law. So far as indemnity selections are involved, the company un<ler the law has an equal r1ght to select anywhere within the prescribed limits until the grant is satisfied-the only
limitation stated in the law being '' uot more than ten miles beyon<l the
limits of said alternate sections," referring thus to the "ten alternate
sections of land per mile on each side of said railroad "-that is, the indemnity may be selected anywhere within the 30-miles limits.
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The same reasons which induced the order of Secretary Browning
withdrawing the indemnity lands in 1867, and that of Secretary Cox
29th July~ 1870, confirming such withdrawal, are to-day
with the same if not greater force. The circumstances of the case
uot materially changed-the company still bas a grant by Congress,.
which has been but partially administered-and the United States is
still in default for non-fulfilment of the provision of section six, which
enacts "that the President of the United States shall cause the lands
to be surveyed for forty miles in width on both sides of the entire line
of road," &c.
The Government has not surveyed all the lands within the limits of
30 miles which lies opposite to our completed road, and the orders of the
General !.Jand Office ha,re put a stop to the surveying of mounta,in aml
timber laud which, along some portions of the road, are the most valuable to the company of any lands within its limits.
A withdrawal on a line not authorized by law, or on a line of a proposed grant which was never made by Congress, may unquestionably
be revoked; but, as state<l in the recent exhaustive decision of the Secretary in the case of the Pueblo of San Francisco, " a Secretary has no
power or authority to revise or reverse the final decree of his predecessor in a matter properly before him." (5 Dec., 492.)
The question of the nature of the grant, and extent of the withdrawal,
were properly before Secretary Browning, upon direct application of
the company to him, when he made the order. The question of revocation on the allegation that the withdrawal was not along the proper
line of route, was raised, had been arguBd, and was pending before
Secretary Cox when Congress intervened, and in obedience to Congress,
Secretary Cox confirmed the withdrawal as ordered by his predecessor.
Since then there has been no essential chang.e in the facts and none
iu the law, and there is no case before the Secretary that give~ him
proper jurisdiction to set aside what his predecessors have done in this
matter.
The moral duty of the Government to maintain the indemnity withdrawal to its exterior limits is confidently claimed.
Respectfully submjtted,
HENRY BEARD,
Att'y for So. Pac. R. R. Go. of California.
NOTE TO PAGE 7.-The exact quantity of land in the granted limits for which indemnity is given has not been ascertained, and can only be obtained by an examination of the plats and t.ract- books of the General Laud Office. It would aid that work
and would be actualiy necessary to its completion to first patent the lands to the
company within primary limits that are conceded to belong to it.
Probably before the day limited (28th Jnne) we shall be able to submit an estimate, .
somewhat in detail, made from an actual examination of the plats rLtHl records, that
will approximate accuracy 1 showing the quantity of the grant and the quantity of
lands within the limits thereof excepted therefrom.
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Estimate of the land grant opposite 2:32 miles of roa£l completed bejo1·e July4, 1878, of the
Southern Pacific Railroad main line, act July 27th, 1866.

Appro ·inmte c:tleulatiou June 20th, 1887, of the quantity of the grant, and of the
lands lost within the 20-mile limits, and of the indemnity lands from which lieu
therefor can be taken.
.Acres.
GmniPd land8 (within 20-mile limits):
Acres.
San Jose to Tres Pinos, 50 miles, at 12,800 acres per mile...
640,000
Huron to Mojave, 1St miles, at 12,800 acres per mile ...... 2,329,600
Total...... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2, 969, 600
Dednetdi1I'erence between 20 sections per mile, and the quantity of odd-numbel'ed sections within 20 miles of the road..
200,000
Actual quantity of the grant ...................••.............•.••.• 2, 769, 600
Losses of granted lands:
Lands taken by W. P. R. R. Co., northeast of .San Jose, by
construction of its railroad, awl lands. in withurawal for
vV.P.R.R.,soutb of San Jose .•.••..............•.••.....
Mexican grnnts, San Jose to Tres Pinos ........••.......•..
Mexican grants, swaLDp lauds, and areas covered by Tulare,
Kern, and Buena Vista lakes, Huron to Mojave .......... .
Pre-emptions, homesteads, cash entries, and State indemnity
selections, San Joso to Tres Pinos, and Huron to Mojave ..

Total.. . • • . . ................................. ~ ••..•..

276,480
218,880
345,600
76,987

----917,947

917,947

Total granted lands subject to selection ...............•.•..• _. 1, 851, 65:~
Indemnity lands (betwoen 20 and 30 mile limits):
San Jose to Tres Pinos, 50 miles, at 6,400 acres per mile. ___ .
320, 000
Iluron to Mojave, 1H2 miles, at 6,400 acres per mile . . . . . . . . 1, 164. 800
Deduct for sinuosities of road...... . . . • . . . . . . • • • . . . . . • . • .
Losses of indemnity lands, deducted:
Lands not subject to selection between San Jose and Tres
Pinos, and Huron and Mojave; parts of ocean and lakes,
M~xican grants, pre-emptions, homesteads, cash entries,
State indemnity selections, swamp lands, and Government
reservations ................ ·-·--· ...•...•.. -----· ·---·-

1,484,800
100, 000 1, 384, 800

454,449

454,440

Total indemnity subject to selection ............. ---· .••••• ----....
Deduct losses within 20-mile limits, as above .... -----· •••••. -----·

930,351
917,947

-----

Surplus of indemnity abov~ losses . _. __ ... ___ ......•••...••... ___ ..
12,404
Condition, on tho 20th June, 1887, of the work of adjusting the grant opposite the
232 miles of road completed before July 4, 1878.
Quantity of the grant ......... _....... __ . _..••••.. _•••....•.........••••. 2, 7G9, 600
Heretofore patented.·----· ............ ·----------- ...•.. -----· 1, 040,430
Selections pending in General Land Office . ___ •.. _.••... __ •• • • .
511, 115
- - - - - 1, 551, 545
Acres due the company ...••.. ____ ...•.....•...... ·----· ....•..•.. 1,218.055
.Acres.

Condition of indemnity lands.
Tracts available for satisfying the grant ....•. -----· .....•...•••••••• ---Indemnity lands heretofore selected .... _........ __ ••... _..... _.....•••..

930,351
426,000

Indemnity lands liable to be selected . ___ ......... _•••.. ___ ........

504, 351

There have been no selections made or patents obtained for
lands opposite the 242.50 miles of road completed in 1884.
HENRY BEARD,
WASHING'l'ON, June 30, 1887.
Attorney So. Pac. R. R. Oo.
H. Ex. 246--7
NOTE:
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TENNE~EE

& CoosA R. R. Co.

GUNTERSVILLE, MARSHALL COUNTY, ALABAMA,

J'ltne 23,1887,

To the Honorable L. Q. C. LAMAR,

Secretary of the Interior:
The memorial of the "Tennessee and Uoosa Rail
showeth;
The memorialist was created a corporation by a special act of
General Assembly of the State of Alabama, approved January
1844 entitled ''an act to incorporate the Tennessee and Coosa Rail
Company." The object and purpose of the incorporation was the construction of a rail road connecting the waters of the Tennessee and
Coosa rivers within the State of Alabama, Gunter's Landing, or Guntersville, (being the same point} on the Tennessee river and Gadsden on
the Coosa river, were and are the termini of the road. Not long after
the enactment of the special statute of incorporation above referred to,
a corporate organization was effected, which has been preserved con·
tinuously to the present time. The country lying between GunterRville
and Gadsden is mountainous and the construction of a railroad is difficult and very expensive.
At the time of the incorporation, and until recently, it was but
sparsely inhabited.
From time to time the General Assembly of the
State of Alabama made loans and appropriations to aid in the construction of the road because its construction was deemed of great public utility, and as essential to connect the waters of the Tennessee river
and Mobile, and to draw into closer relationship the northern and
southern parts of the State. The grading of the road was near completion in April 1861 when the war between the States commenced.
The
work on the road which was then being vigorously pressed was suspended in consequence of the war, and so remained until1871. On the
12th of July 1871 this memorialist entered into a contract for the completion of the road on or before the first day of October 1873 with the
" East Alabama and Cincinnati Railroad Company," a corporation chartered under the laws of the State of Alabama, for the construction of a
railroad from Opelika in said State north to a point on the Tennessee
State line, through Gadsden and Guntersville. Under this contract
the said "East Alabama and Cincinnati Railroad Company" was let into
possession of the road of this memorialist, and completed about five
miles thereof.
In 1873 the said Company became bankrupt, and toregain possession of its road this memorialist was compelled into litigation with its assignees and purchasers from them, which was not finally
terminated until July 1885, when memorialist recovered the said road,
and was restored to the possession thereof.
Since its restoration to possession and the granting of its title this
memorialist has been laboring to complete said road, and has since completed six miles, having now in operation eleven miles of the whole
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length of said road which is thirty six and one half miles, and upon
which no less than five hundred thousand dollars have been expended.
It is the purpose and expectation of this memorialist to complete said
road within the next twelve months and have it in full operation.
By the Act of Congress approved June 3d 1856, there was granted
to the State of Alabama, for the purpose of aiding in the construction
of a railroad from the r.rennessee river at or near Gunter's Landing to
Gadsden on the Coosa river, and other railroads, alternate sections of
land designated by odd numbers for six sections in width on each side of
said railroau, and if when the line or route of the road was definitely
fixed, it should appear that the United States had sold any of the lands
so designated or that the right of pre-emption had attached, in lieu
thereof, other lands could be selected within fifteen miles of said road
on each side.
By an act of the General Assembly of the State of Alabama approved January 20th, 1858, the said grant was accepted, and in execution of t·h e trust thereby enacted, the said lands were " granted to, conferred upon and vested in" this inemorialist, for the purpose and under
the restrictions specified in said act of Congress, and upon the execution of a bond by this memorialist faithfully to use the lands for the
purpose of the donation, and to abide by and perform the provisions in
said act of Congress contained, which boud was by this memorialist executed and delivered to the Governor of the State.
The line and route of the road of memorialist was definitely fixed.
On the 23d June 1860 the Commissioner of the General Land Office,
with the approval of the Secretary of the Interior thereon endorsed,
certified to this memorialist as withill the six miles limits, thirty six
thousand three hundred and nine acres of land to which this memorialist was entitled; and also at the same time, with the like approval,
certified to this memorialist as within the fifteen miles limits, thirty one
thousand three hundred and seventy five acres of land to which this
memorialist was entitled. The said lands are designated in said certificates by the numbers of the Governmental survey, and form parts of
the first one hundred and twenty sections granted by the said act of
Congress. Of said one hundred and twenty sections there remains a
deficiency of nine thousand one hundred and sixteen acres. This deficiency can be supplied only by the selection of lands lying beyond the
six miles limits, and within fifteen miles of the line or route of the road
of memorialist, as it was, and is now definitely fixed. Within the limits
aforesaid, of six and fifteen miles, the odd numbered sections have been
and are now withdrawn from entry or sale.
By an order of your department of date May 23d 1887 this memorialist is required on or before the 2~th day of the present month, to show
cause why the order withdrawing said lands from entry and sale should
not be revoked, and as such cause this memorialist would refer to the
facts herein 'Stated.. The road of memorialist would have been long
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since completed, and its title to the said lands freed from all con.UltJOil
but from the circumstances above indicated, and which have i'rltP.t•vAtlAi
without its neglect or fault. The occurrence of the war, ISmmeuuJLDJ
<luring its continuance all such enterprises in the State of LLJ.'"'v"•IIU!I
the prostration of all industries, the impoverishment of the people;
destruction of all credit, public and private, were the main causes
preyented the completion of the road. The contract with the"
.Alabama and Cincinnati Railroad Company" into which this mem~[)rla~•
ist was induced to enter because of its anxiety and solicitude to
plete the said road, proved unfortunately a hindrance and obstacle to
completion, and the cause of protracted and vexatious litigation.
the termination of that litigation and the restoration of this memoria.}.
ist to pos~ession of the road, work has been pressed on the road so far
as the limited means of the memorialist would permit, and so fal' aR it
could be <lone without the creation of a debt which would embarrass
all the future operations of the Company.
•
Since regaining possession six miles of the road have been completed,
rolling stock purchased, and work on the road is progressing now, so
that it is believed it may be stated confidently that within twelve months
tllere will be a full completion, all the terms of the grant by Congress
fully observed and performed, and the purpose of the donation accomplished.
All of which is respectfully submitted.
TENNESSEE AND COOSA RAILROAD

Co.

By LOUIS WYETH, President.
THE STATE OF ALABAMA,

Marshall County :
Personally came before me Jno. D. Tayler, a notary public in and for
the State and County aforesaid, Louis Wyeth, who being duly sworn
deposes and swears that he is the President of the memorialist, Tennessee & Coosa Railroad Company, that he has personal knowledge of all
the facts & matters set forth in this memorial, and that each and all of
them are true.
LOUIS WYETH.
Sworn to & subscribed before me this 22d day of J nne 1887.
fL. s.]
JNO D. TAYLER,
Notary Public.
VICKSBURG & MERIDIAN R. R.

Co.

JUNE 13, 1887,
Ron. L. Q. C. LAMAR,
Secretary of the Interior.
SIR: Now comes the Vicksburg and Meridian Railroad Company of
MisRissippi by its attorney M.D. Brainard and for answer to the rule to
show cause why the withdrawal of lands within the indemnity limits of ·
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said road ~hould not be revoked, and the lands therein embraced restored to settlement, said Company answering respectfully shows :
First. That all of the vacant lands within the indemnity limits of said
road were selected several years ago in part satisfaction of the grant,
and said selections are now pending before the General Land Office for
appropriate action conveying the title to the State of Mississippi for the
benefit of said road.
Secondly. There is not a single acre of vacant unselected land within
tlle indemnity limits of said road which can be restored to settlement as
all of said lands were needed and have been exhausted in order to satisfy the grant.
Respectfully submitted,
~_"'HE VICKSBURG AND MERIDIAN R. R. Co
By J\1. D. BRAINARD,
.Atto'rney in fact.

V:rCKSBURG, SHREVEPORT AND PACIFIC

R. R. Co.

JUNE 161 188'/.
Ron. L. Q. C. LAMAR,
Secretary of t!te Interior,
SIR: Now comes the Vicksburg Shreveport and Pacific Railroad
Company by its attorney M. D. Brainard and for answer to the rule
to show cause why the lands lying within the indemnity limits of said
road should not be restored to settlement under the public land laws,
said company answering respectfully shows :
First. That the gr~nt to said Company by the act of Congress approved ,June 3, 1856, (11 Statutes p. 18,) was a grant of six sections
per mile or 3,840 acres per mile within the six mile or granted limits,
and where any of the granted sections had been disposed of before the
definite location of the road or pre-emption rights had attached thereto,
the agent of the State appointed by the Governor was autlwrized to select
other lands in lieu thereof from the nearest tier of odd numbered sections
lying outside of the granted limits and within fifteen miles on each side
of the line of the road.
Secondly. Said company further answering respectfully shows, that
said Railroad was definitely located from a point on the .Mississippi River
opposite Vicksburg westwardly on an air line through Shreveport to the
Louisiana and Texas State line in the year 1856, a distance of 189 miles,
and the lands lying within fifteen miles on each side of the line of the road
were withdrawn by the Commissioner of the General Land Office January 27, 1t:)57.
Thirdly. Said Company further answering respectfully shows that
prior to the year 1861, the Secretary of the Interior conveyed to the Governor of Louisiana for the use of said road by proper evidences of title,
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353,212 acres of land in part satisfaction of the grant. The
of said lands so conveyed being within the indemnity limits of
road.
Fourth. Said company further answering respectfully shows
said railroad has been fully constructed and completed: and at the rar,e
of six sections or 3840 acres of land per mile it has earned by such construction 725,760 acres of land or 372,548 acre8 of land more than the
amount which have been conveyed to the State for its benefit.
Fifthly. Said company further answering respectfully shows that
early in the year 1882, the records of the General Land Office were
carefully and skillfully examined by the attorney and agents of said
company and the condition of every 40 acre tract of land in every odd
section within the entrre limits of the grant were carefully examined
and it was then ascertained that within said limits there remained only
20,652 acres of vacant land which had not been previously selected and
conveyed to the State as before stated, and which could be setected in
part satisfaction of the grant.
Sixthly. Said Company further answering respectfully shows that
said 20,652 acres of vacant land above mentioned were selected by the
agent of the State in part satisfaction of said grant in the year 1883,
and said selections are now pending before the General Land Office
for final adjustment and it is through no fault of said company that
said lands have not been conveyed to said company by proper evidences
of title, and the adjustment of the grant thus completed.
Seventhly. Said Company further answering avers that by the selection of said lauds as aforesaid its right attached to the same, and it is
not just or lawful for the department of the Interior to restore said
lands to entry under the settlement laws as they are actually needed
in part satisfaction of the grant and have been lawfully selected by
competent authority, and because when they have been conveyed to
the Company there will still remain an actual deficiency of 351,896 acres.
of land in order to satisfy the grant.
Uespectfully submitted,
THE VICKSBURG, SHREVEPORT & PACIFIC R. R. Co.
By M. D. BRAINARD,
A.ttorneyf.

WINONA & ST; PETER R. R. Co.
WASHINGTON, D. C., June 17th, 1887.
C. LAMAR,
Secretary of the Interior,
SIR : In compliance with your Rule of 23d ult., to show cause why the
several orders of withdrawal from settlement of the lands within the
indemnity limits of the Winona and St Peter railroad land grant should
not be revoked and the lands therein embraced restored, a copy of which
Ron.
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rule was served on the vVinoua and StPeter railroad Company through
its President Albert Keep Esq. said Company now appears and makes
answer as follows, to wit:
That by the Act of Congress of March 3d 1857, as amended by the
Act of March 3d 1865, there was granted to the State of Minnesota to
aid in the construct,ion of a railroad from Winona to a point on the Big
Sioux river south of the 45tll parallel and now known as the Winona
and St Peter railroad, ten sections of land designated by odd numbers,
per mile to aid in the construction of said road, with the right to indemnity for such lands as might be found to have been sold or preempted &c., to be selected within a further limit of 10 miles on each
side of the road.
That said Company duly constructed its line of road as required by
the Statute.
Thart the total area of the granted sections or'' sections in place" is
1,844,852.44 acres.
That the Company has listed all the lauds in the "granted" limits
found vacant and unappropriated except 330.84 acres.
That it has also selected all the lands withdrawn for purpose of indemnity, so far as found vacant and unappropriated, except 181.19
acres making in the granted and indemnity of 512.03 acres yet to be obtained.
That all the lands "listed" in the granted limits and all the lands
''selected" in the indemnity limits except a few tracts suspended for
specific causes have been certified by your Departmen~ to the State of
Minnesota for the benefit of the Company.
That the total quantity of lands thus certified is 1,639,097-i~ acres;
if to this is added the 512.03 acres yet to be listed and selected, it makes
the total quantity found available in satisfaction of the grant, 1,639,609.71 acres, leaving a deficit in the grant of 205,242.73 acres which the
indemnity belt has failed to make good.
That the area of 181-M acres of indemnity lands above referred to
embraces the following tracts, to wit:
Acres.

SW4 SE 1 sec. 11, T. 113, R. 41, containing .. ---· .•.... _........... _. ...........
NE SW4 ' ' 21," 110," 16,
"
...••. ...... ..•••.. ...... ..•.• ......
Lots 4&5" 13," 112," 34,
"
......•••.•• --------· ------ .... ·----4
4
NW NW " 27," 106," 35,
''
-----·······-----------·----·--------

40
40
61.19
40

Total ..•• - .....•.......• -- •. --- •.... - .......•.....••......... _. _... _. 181. 10

That the Company is about to select said tracts and said selections
will be filed with the proper district Land Officers before the 27th inst.
That when this selection is made the indemnity belt will, to the be:st
information and belief of the Company, be exhausted of lands available
for that purpose.
That for said reason there will be no lands within that belt to restore
to settlement.
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That. as above stated, the grant is deficient 205,242.73 acres, acc:ol'(lr.,;~
ing to the examination which the Company has made.
Therefore should a formal official examination by your Departmen
develop the existence of any further vacant, unappropriated and unselected tracts within said indemnity limit, the Company reRpectfully insist
that it should be duly notified and opportunity afforded it to select the
same in proper form before restoration of any such lands to settlement is
made.
Wherefore the Company prays
1st-That no restoration shall embrace the lands herein specifically
mentioned and which the Company are preparing to select, and
2d-That no restoration should be made until the Company has had
opportunity afforded it, after proper notice, to select any fnrther tracts
which a formal official examination of the grant by your Department
shall show to be vacant and unappropriated, or which may become so by
the vacation of other claims.
This, to the end that the purpose of Congress to give for said Company ten sections of land per mile, to aid in the construction of the
road shall be justly and honestly carried out to the last acre that may
be properly obtained.
W. K. MENDENHALL,
Att'y Winona & St. Peter Railroad Company.

WISCONSIN CEN'I.'R.A.L I{. R. Co.
W .A.SHING'l'ON, D. C., J1me 16, 1887.
Hon. L. Q. C. L.A.l\lAR,

Secty. of the Interior.
SIR : The Wisconsin Central Railroad Company acknowledges the
receipt of your order of 1st inst. in words as follows, to wit :
It appearing from the records of this Department that an order withdrawing lands from settlement under the public land laws witttiu the
indemnity limits of the Wisconsin Oentrall{.ailroad, (formerly Portage,
Winnebago and Superior) in the State of Wisconsin made December
10, 1869, is still existing, and that said road has not informed this Department to what extent it is entitled to lands within such indemnity
limits by reason of those lost in place of its grant, and that ample time
has been given it to assert its right in this bellalf; and it now appearing
further that no sufficient reason exists for longer continuing iu force said
order of withdrawal, or that a time certain should be fixed within which
the rights of this road should be asserted, and that lands to which it is
not entitled within said indemnity limits should be restored to settlement, now, rule is hereby entered on said railroad company to show
cause on or before the 28th day of June, 1887, why said order of withdrawal should not be revoked or such other action taken as shall speedily restore such lands to the public domain for settlement.
This rule is made returu~ble before yon on tbe 28.tb iust. at 10 o'clock

a.m.

RAILROAD INDEMNITY WITHDRAWALS.

105

Now, therefore, comes the Wisconsin Central Railroad Company by
its \}Ounsel, and for an~wer thereto says:
That the grant of lands to aid in the construction of said road was
made May 5, 1864; (13 Stat., 64) that the map of definite location of the
line of road was filed in September, 1869, and the lands within the
granted and indemnity limits withdrawn from entry or sale in December folio ing.
That by the terms of the Act (sec. 7) patents for all lands earned were to
be issued as each section of 20 miles of road was constructed.
That the time fixed for the completion of the road was December 31,
1876, (Act April 9, 1874, 16 Stat. 28).
That the road for which the grant was made extended from Portage
City to Bayfield, and thence to Superior, in the State of Wisconsin.
That the Company proceeded with the construction of the road, and on
the 31st December, 1876, had, with the exception of a small gap of about
26 miles, a continuous road constructed from Portage City to Ashland
on Lake Superior.
That the said 26 miles was completed in May, 1877, about 4 or 5
months after the expiration of the time fixed by the law.
That said Company has, therefore, a continuous line of road from
Portage City to Ashland, which has been duly certified to your Department by the Governor of Wisconsin, as required in the Statute.
That said line of road is 257 miles in length, and the Company would
be entitled to patents therefor for about 1,600,000 acres.
That said Company has constructed no road under said grant, beyond
Ashland.
That in the years 1873,4, 5, 6 and 7, said Company duly presented to
the Commissioner of the General Land Office, lists of the land " in
place" (granted lands) along such completed road, and also lists of
selections of "indemnity" lands opposite said road, in lieu of lands
"in place" lost by sales, pr~emptions and other causes.
That there has been found "in place" along said constructed road
only about 420,000 acres, leaving a deficit to be supplied from the indemnity belt of about 1,180,000 acres.
That within said indemnity belt between Portage and Ashland on
said 257 miles of constructed road, the Company has selected all the
lands which appeared to be vacant and available, amounting to about
400,000 acres, leaving a deficit still remaining of 780,000 acres.
That, of the lands thus listed and selected "in place" and in indemnity limits, the Company has received patents from the Government for but 642,703 acres.
That the last patent issued to the Company was in November, 1882.
That, as shown by the enclosed copies of letters, No. 1 to 4, inclusive,
the claims of the Company for patents; the extent of their grant and
of their claim for indemnity, was brought to the attention of the Land
Department; their right to patents favorably decided by the Secretary,

and directions given to cause the lists to be submitted for approval.
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It win be seen by these letters that all questions a:ffectmg the
of the Company have been considered and decided by your
ment.
After the specific lists referred to were approved and patented there
still remained of granted lands, about 5,000 acres, and of ind~EliDJiit]r'-·:
land about 171,000 acres unpatented, a tot;:tl of 176,000 acres, and on
5th of November, 1882, the Company, through its attorney (see copy of
letter, No. 5) and to comply with the requirement of the Office, filed
with the then Commissioner a list embracing tracts so selected for indemnity and designating certain lands "in place" lost by sales &c., as
bases for said selections, and requested the issue of patents for said indemnity lands. That said list was returned for incorrectuess, but refiled Feb., 1883, with a repetition of request for patent. tSee copy No.
6.)
...._'\.!though it is now more than four years since this reque~t was made,
and ten years since the lands were selected, the Com missioner of the
General Land Office has failed to act upon said list and request.
Therefore, the Wisconsin Central Railroad Company respectfully
suggests that it has not failed to make known to the Land Department
to what extent it is en titled to lands within the indemnity limits, but,
on the contrary, that it has been since 1882, knocking at the door of
your Department, and asking for its pateuts for said indemnity lands.
Why the patents should be wit.hheld, the Company is unable to see.
The decision of tlle Secretary, of October 2nd 1882 (No.4); the decision
of your Honor of Aug. 20, 1886, in the Farm Mortgage Land Case (5 L.
D. 89), and of Mch. 22, 1887, in case of Chicago, St. P., .M. & 0. l{,y.
Co. (5 L. D. 511) conclude the question; and our patents should be
given us on the remainder of our lands, so long selected, without further
delay. "What the Statute directs it means to have done. Not to do
it, or even to delay unnecessarily the doing of it, is to violate the
Statute and involves a grave dereliction of duty." (Wis. Farm Mort.
Land Co. supra.)
Until pateuts have issued to the Cornpauy ou these selections, it cannot know to what quantity of land in the indemnity limits it will acquire
title, and cannot know what further quantity to select, should there be
any land now in said limits unselected by it.
The Company, therefore, prays that an order shall issue to the Commissioner of the General Land Office to send up for approval the lists
of said Company's lands, granted and iudemnity, now pending before
him, which shall be found free from other ad verse rights.
It also prays that said lists when sent up, sllall receive your early
approval and order for patents, and that until said patents issue uo
order restoring unselecte<llands, if there be any in the indemnity limits,
shall be given.
W. K. MENDENHALL,
J. H. McGOWAN,
Oo~msel for Wisconsin Railroad Company.
.I.J'OILicu:a.. ·•
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WISCONSIN li'.A.RM .1\'loR'l'G.A.GE 00MP ANY.

Hon. L. Q. 0. LAMAR,
Secretary ojthe Interwr.
SIR :-Now comes the Wisconsin FarJD Mortgage Company by its coun
se1, and answering the rule entered by you upon said Company on May
23, 1887, and returnable June 27, 1887, to show cause why its existing
indemnity withdrawal " should not be revoked and tbe lands therein
embraced restored to settlement", respectfully shows:
First : That by act of June 3, 1856 (11 Stats., 20) Congress granted
lands to the State of Wisconsin, to aid in the construction (inte'r alia) of
a railroad from Madison or Colt;tmbus via Portage City to the St. Croix
River. .The grant was of six odd numbered sections per mile on each
side of the road, with right to select other lands within Jarger limits of
fifteen miles for lands within the grant in place, which were found on
definite location to have been ''sold, or otherwise appropriated, or to
which the right ofpre-emption bas attached. 7'
Second : Said grant was conferred by the State upon the La Crosse
and Milwaukee R. R Co., by whom tbe road was definitely located and
sixty-one miles thereof between Portage and Tomah constructed. The
company then failing was sold out under foreclosure.
The road between Portage and Tomah was built with funds furnished
by the farmers along the line and raised on mortgages of their farms.
To indemnify the farmers' losses the United States, the State and the
foreclosure purchasers of their assigns consented that that .the lands
earned by construction of this portion of the road should be transferred to tbe farmers.
The Farm Mortgage Company was organized to that end and the pro·
ceeding was ratified by Congress on July 27, 18G8 (15 Stats., 238).
Third :-By the decision and decree of the U. S. Circuit Court in a
case involving the rights of all Companies claiming under the railroad
grant to the State, it was held that the Farm Mortgage Co., was entitled to "the full quantity of six sections per mile of railroad construction
between said Portage City and Tomah," deducting for all meandered
ponds, lakes, and water courses" found therein.
Acres.

Such quantity aggregated ................•. ------ ...................... 230,771.13
The Company had received ..•••.... _.......•.... __ ................. _.. 68, 811. 07
Leaving due .......................... ------.·----· .............. 161,900. OG

For which the same decree provided indemnity should be taken from
the limits of the grant of 1856 beyond the termini of this constructed
road.
·
Fourth: Pursuant thereto said Company selected indemnity in part
satisfaction of this defieien~y as follows:
Acres.

November4, 1882 .·.....................................................
May 12, 1883 .• ___ .. __ .......... _•..•..... ___ ..... _. . ____ •. _. _•.•••• _. _.

44,53~t44

79, 003. 72
123,537.16

H. Ex. 2S-4.6
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.Fifth: By your decision of August 20, 1886 (5 L. D., ~9) you
curred in the stated decision of said Circuit Court, and directed
cation of the lands selected accordingly.
Sixth: Thereunder such selected lands have been certified to the
excepting only 7, 700 acres which are suspended because falling
the granted limits of the Northern Pacific Railroad Grant. This
flict bas not yet been adjusted by formal decision.
Seventh: Wherefore this Company has no objection to the
revocation of the existing indemnity withdrawal, provided the
shall in clear terms except therefrom all selected lands pending final
termination of the questions presented on the conflict above stated.
the lands in conflict belong eitlwr to this Company or the Northern
ci.fic Company, it is respectfully submitted no restoration thereof is possible whereby any legal rights could now be acquired by third parties
therein.
Respectfully submitted,
BRITTON & GRAY,
A tty's for Wis. Farm Mo·rt. Oo.
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ATLANTIC AND PACIFIC RAILROAD COMPANY-INDEMNITY WITHDRAWAL.
DEPAR'l'MENT OF THE IN'l'ERIOR,
Washington, D. C., August 13, 1887.
Tl.Je COMMISSIONER OF 'l'HE GENERAL LAND OFFICE.
SIR: I have considered the showing made by the Atlantic and Pacific Railroad Company, in response to the rule of May 23, 1887, to show
cause why the withdrawal of the lands within its indemnity limits should
not be revoked, and said lands thrown open to settlement.
Tl.Je answer of the company covers only that portion of said road west
of the State of Missouri, it being asserted that the portion constructed
within said State has by foreclosure sale passed into other hands.
The answer asserts that from its junction at Isleta, New Mexico, with
the Atchison, Topeka and Santa Fe Railroad, five hundred and sixtyfive miles of road westward, to the Arizona line, have been constructed,
and accepted by the President, in accordance with the provisions of
the granting act; whereby the company earned the lands opposite said
road, and also the right to select indemmty for such as were, at the
date of definite location, "granted, sold, reserved, occupied by homestead settlers, or pre-empted, or otherwise disposed of;" that opportunity for selection of either place or indemnity lands was not afforded
hy reason of the failure of the government to make survey of the lands
in question ; that to remedy this situation the company o:tl'ered to deposit the necessary funds to pay for the making of surveys; hut such
offer was declined by your office; that afterwards, on September 3, 1885,
the company presented to the register and receiver of each land district
wherein any such lands were situated, a "broad application to select
all the odd sections, both surveyed and unsurveyed, within its indemnity belt," which application was accompanied by a statement showing
that, if the company were given every odd section there would yet be a
deficiency of over one million of acres on its constructed line; and at the
same time o:fl'er was made to pay all fees and costs of surveys, etc. This
application was also denied.
The company further alleges that, during June, 1887, selections were
made of an surveyed indemnity land opposite its constructed line,
proper bases being shown for said selections, and the same were accepted by the local officers; that at the same time application was made
for all the unsurveyed indemnity lands, attempting to give a proximate
description thereof by protracting section, town, and range lines on the
maps of withdrawal; specifying also the basis for the indemnity claim.
These applications were also rejected.
It is also asserted that the area of the grant opposite the constructed
road in New ~fexico and Arizona is 14,473,766 acres; that the loss in
said area, by private grants all(! reservations, is 3,310,886 acres, the
losses by :pre-emption, homeste~d ~l~ims 7 or mi~~r~ls, not being asce.r~
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tainable even by approximation; to meet which loss it is asserted there
is only available some two millions of acres within the indemnity belt.
On this asserted state of facts it is insisted that the company is en·
titled to indemnity lands; that there has been no want of proper diligence on its part in the assertion of its claim thereto; that the delay
and difficulty has arisen entirely from the failure of the United States
to make the necessary surveys and adjust private land claims within
said limits, and that a revocation of the indemnity withdrawals under
these circumstances would be a gross violation of the contract between
the government and the road.
It is 110t necessary at present to inquire into the accuracy of the matters of fact stated in said answer. As to the rights of the company
under the law, conceding the alleged facts to be true, it iH proper I
should express an opinion and make known to you my judgment.
It is not to be denied that the act of July 27, 1866 (14 Stat., 292), incorporating the Atlantic and Pacific Railroad Company, and granting
to it certain lands, is both a legislative grant and a contract. This
being so, and said contract being now set up by the company as a bar
to the right of the executive to revoke existing indemnity withdrawals,
it is proper to examine said act, and see exactly what the contract was.
The third sections of the act grants to the company ten odd numbered
sections of )and, on each side of the line of its road passing through
the States, and twenty sections, where the road passes through the
Territories; and also provides that indemnity for the lands lost witlJin
the granted limits by reason of the causes stated in said act may be selected from the odd numbered sections within the further limits of ten
miles. · Section six providesThat the President of the United States shall cause the lands to be
surveyed for forty miles in width on both sides of the entire line of said
road after the general route shall be fixed, and as fast as may be required by the construction of said railroad; and the odd numbered sections of land hereby granted shall not be liable to sale or entry or preemption before or after they are surveyed except by said company as
provided in this act;
but the proviRions of the homestead and pre-emption laws are extentied
"to all other lands on the lille of \Said road, when surveyed, excepting
those hereby granted to said company."
Now here was a grant to the free, alternate odd-numbered sections to
be found within twenty miles on each side of the road in the States, and
within forty miles in the Territories; with the right to take the free oddnumbered sections found within a further limit of ten miles, as indemnity for lands lost in the granted limits. The order was for the
survey of the lands ''for forty miles in width" or only to the extent of
the granted limits in the Territories, and ten miles beyond the granted
and indemnity limits in the States.
While surveys were to be made to this extent, the.withdrawal of lands
"after the general route shall be fixed" "from sale or entry, of pre-
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emption before or after survey" only related to "'the odd sections hereby
granted." This plain statement shows the contract of the government
was to give the stated quantity of land if it could be found free within
the granted limits; and for the purpose of securing as far as possible
the full fruition of the grant to the company, the act, creating alike the
grant and the contract, made a legislative withdrawal of the lands
within the granted limits as soon as they should be indicated by the
map of general route.
As to the lands within the indemnity limits, the contract was based
upon two contingencies; that of losing· lands within the granted limits,
and being able to find sufficient to indemnify the company aloug the
odd-numbered sections within a further limit of ten miles. Here the
interest of the company was so remote and contingent, being a mere
potentiality, and not a grant, that Congress declined to order a withdrawal for the benefit of the same, or even a survey within the territories.
It is apparent from the granting clause of said act that the grant was
ftot one of quantity, but for a certain number of sections in place; and
if not there, then it gave the privilege of looking for the deficiency in
restricted limits. Had Congress intended the company should absolutely have the full quantity of land designated, it would not have restricted the right to select to tliC odd sections within ten miles, but
would have placed no lateral limit upon the right of selection, as in the
case of the Burlington and Missouri River Railroad (98 U. S., 334).
Therefore if the company does not get the full amount of the sections
within the 1)rimary limits and fails to make up its losses in the secondary limits, there is no violation of contract anywhere, that I can see;
but only the happening of a contingency plainly contemplated by the
granting act, subject tG ;vhich the company made its contract.
Were I called upon to treat as an original proposition the question
as to the legal authority of the Secretary to withdraw from the operation of the settlement laws the lands within the indemnity limits of said
grant, I should at least have such doubts of the existence of any such
authority as to have restrained me of its exercise. It would seem that
the very words of the act, "the odd-numbered sections of land hereby
granted shall not be liable to sale or entry or pre-emption before or after
they are surveyed, except by said company, as provided in this act,"
of themselves indicate most clearly the legislative will that there should
not be withdrawn for the benefit of said company from sale or entry
any other lands, except the odd-numbered sections within the granted
limits, as expressly designated in the act. But when the provision following this, in the very same sentence, is considered-" but the provisions of the act of September, 1841, granting pre-emption rights, and
the acts amendatory thereof, and of the act entitled ''an act to secure
homesteads to actual settlers upon the public domain," approved May
20, 1862, shall be and the same are hereby extended to all other lands
on the line of said road when surveyed, excepting those hereby granted
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to said company"-it is difficult to resist the conclusion that Congress
intended that ''all other lands excepting those hereby granted to sahl
company') shall be open to settlement under the pre-emption and homestead laws, and to prohibit the exercise of any discretion in the executive in the matter of determining what lands shall or shall not be with·
drawn.
Waiving all question as to whether or not said granting act took from
the Secretary full authority to withdraw said indemnity limits from settlement, it is manifest that the said act gave no special authority or
direction to the executive to withdraw said lands; and when such withdrawal was made it was done by virtue of the general authority over
such matters possessed by the Secretary of the Interior, and in the
exercise of his discretion; ~o that, were the withdrawal to be revoked,
no law would be violated, no contract broken. The company would be
placed exactly in the position which the law gave it, and deprived of
no rights acquired thereunder. It would have its right to select in·
demnity for lost lands, but in so doing it would have no advantage over
the settler, as it now has, in contravention of the policy of the government in denial of the rights unquestionably conferred upon settlers by
the land laws of the country, apparently specially protected by the provisions of the granting act nuder consideration.
Having examined the act of Congress and ascertained just what grant
or contract was made, I turn to the assertion that no proper opportunity
bas been afforded the company to identify or select either granted or
jndemnity lands along a large part of its line, because of the failure of
the government to make the necessary surveys. On the mere statement of this position, conceding its truth, it would seem that a revocation of the withdrawal as to the unsurveyed lands would be an act of
great injustice on the part of the executive, especially as the company
alleges that it offered (and the fact is conceded) to advance and deposit
a sufficient sum of money to cover the cost of said surveys, which offer
was declined by the land office.
_
In relation to this offer to deposit the cost of survey, I have to say
that I know of no law that authorizes the officers of the land department to accept or use such deposit of money for the purpose named.
There a.re laws which authorize special deposits for the purpose of
making surveys at the instance of settlers, and also laws relating to the
surveys of private grants. But there is no law that I have found which
authorizes such deposits for the purpose of surveying lands within railroad limits.
The law which, it is claimed, authorizes the acceptance of the company's oft'er, is the act of July 31, 1876 (19 Stat., 121), relating to surveys of public lands. This act says:
That before any land granted to any railroad by the United States,
shall be conveyed to such company, • * * there shall first be paid
into the 'rreasury of the United States the cost of surveying, selecting
and conveying the same, by said company or persons in interest.
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Under this law the proper officers of the government have authority
to receive from the company such sums as would cover the expenses
oken of, but I do not construe it so as to authorize a deposit in advance, of an estimated sum for the purpose of making a survey of the
railroad lands and which deposit, instead of being paid into the TreaRury, as the law says, is to be retained by the Commissioner and used as
he may think best. It is clear that the payment required by the act
is only the reimbursement to the government of the expem;;e of surveying, etc., of such lands as the company may be entitled to. The company is only entitled to the alternate odd-numbered sections withm the
limits :fixed, and, if it were to get all these, it would get but one-half of
the lands which must necessarily be surveyed along its line; and for
this half only does the law exact payment ancl authorize the receipt of
money by its officers. If the officers of the Land Department were to
accept a deposit from the company in advance, and devote it to surveying railroad lands, money would still be necessary to pay for the sunTey
of the other half of the lands, for it is utterl.Y impossible to survey the
odd sections without surveying those bearing even numbers.
The proposal of the company to furnish enough money to cover the
whole expense of a survey, and let it stand as deposit for future adjustment-in other words, to lend the Commissioner of the General Laud
Office a sum of money which the law did not authorize him to borrow,
in order to do that which the law making power had omitted to do, but
which the company wanted done-was very properly declined (See 9 C.
L. 0. 99) and his action was approved by this Department.
The matter of appropriating money to make public surveys is one
entirely within the province of Congress, and, if on a failure to make,
what the Commissioner might think was an adequate appropriation, that
officer should borrow a sum of money in order to do that which he thought
ought to be done, he would not only be acting outside of the law, but in
actual violation of its express provisions.
When this grant was made to the Atlantic and Pacific Railroad Company, it is true, the act directed the survey of the granted limits in the
territories, and ten miles beyond both granted and indemnity limits in
the States, but the grantees well knew that such surveys could only be
commenced and completed when a proper appropriation was made by
Congress and subject to the convenience of Congress and the contingency of that appropriation, the grant was accepted. The right to order
such surveys is entirely beyond the power of the executive, who can
only administer the laws as enacted, and who can only expend as directed
such money as has been duly appropriated, having no authority to draw
such money from any other source.
The attention of Congress has been repeatedly called to the subject
of these sunTeys, but in the exercise of its wisdom it has not thought
proper to make such appropriations as were suggested, and the matter
remains exactly where it was when the grant was made.
H. Ex. 246--8
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This Department, charged with the administration of the land
acted with tJ.te utmost, if not questionable liberality when it Wltihtlre\llr..·~
the land in the indemnity belt-a liberality which Congress declined
exhibit. This liberality was further shown by the fact that the indemnity lands were withdrawn long before a mile of road was built, and
continued withdrawn long after the time prescribed by law for its construction had expired; and more than liberality is showu, in that, during the period of such withdrawals, the company is allowed to present
and have approved by the local officers its lists of selections without
giving public notice of any kind; whilst the pre-emption or homestead
settler, though his residence upon and cultivation of his land has been
open and notorious for years, is compelled to give thirty days notice by
advertisement and posting, before he is allowed to show by proof a
right to his home, so that any one interested may appear and protest
on the day named against said proof, or contest his right. And the
Department is not now to be charged with injustice or illiberality because it does not propose to keep in perpetual reservation a territory
of such vast extent as was withdrawn for the benefit of this road.
Criticism upon the alleged shortcomings of the government with respect to this grant come with an ill grace from this company. The
people, whom the government represents, had some rights under the
grant, as well as the.company. That act was not passed a11d that contract made for the sole benefit of the company. Mutuality in benefit
was expected and intended, and mutual obligations were entered into;
and equity and good conscience would require of both parties a faithful observance of these obligations.
The Atlantic and Pacific Company proposed to build a railroad from
Springfield, Missouri, thence to the western boundary of the State;
thence to a point on the Canadian river; thence to the town of Albuquerque, in New Mexico, thence to the head-waters of the Colorado
Chiquito; thence along the thirty-fifth parallel of latitude to the Colorado river; thence to the Pacific Ocean. The government was asked
to make a grant of land to aid in the constructinn of this proposed road.
This was done in a most liberal manner; but it was provided by the
eighth section of the granting act:That each and every grant, right and privilege herein are so made
and given to and accepted by the said Atlantic and Pacific Railroad
Company upon and subject to the following conditions, namely: That
the said company shall commence the work on said road within two
years from the approval of this act by the President, and shall complete not less than fifty miles per year after the second year, and shall
construct, equip, furnish and complete the main line of the whole road by
the fourth day of July, anno Domini 1878.
Did the company comply with this clear and specific contracU Did
it commence the construction of its road in two years named! Did it
prosecute the work as required~ Did it complete its main line at the
time named! In fact has it yet completefl the main line?
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If at the time this company applied for its grant, it had stated its purpose was to build the prbposed road, or so much of it as iL might desir(',
from time to time, and in such fragments, or to and from such points as
pleased its management, and that the government should withdraw
from entry and settlement along its whole line all the land in both
granted and indemnity limits, and keep such lands in a state of indefinite withdrawal to wait the pleasure or convenience of the company,
is it to be believed for a moment that Congress would have listened to
the application for a grant~ Yet this is exactly what the company now
insist Congress has done; with the further assertion that though the
company may violate every specification of its contract, the government
is bound in equity, not only to carry out the contract on its side, but
to guarantee to it a monopoly for an indefinite period of a vast part of
the public domain not contemplated by the grant. I do not so understand either the law or the equity of the case.
On a full consideration of the whole subject I conclude that the withdrawal for indemnity purposes if permissible under the law was solely
by virtue of executive authority, and may be revoked by the same authority; that such revocation would not be a violation of either law or
equity, and that saiU lands having been so long withheld for the benefit
of the company, the time has arrived when public policy and justice
demand the withdrawal should be revoked and some regard had for the
rights of those seeking and needing homes on the public domain.
If I had any doubt I would be confirmed in this course by what m::~y
be regarded as a distinct recognition by Congress of the correctness of
its policy, to be found in Section three of the Act of April 21, 1876 (19
Stat., 35), where it is said:
That all such pre-emptions and homestead entries, which may have
been made by the permission of the Land Department, or in pursuance
of the rules and instructions thereof, within the limits of a11y land grant
at a time subsequent to the expiration of such grants, shall be deemed
valid; and a compliance with the laws and the making of the l'roof
required shall entitle the holder of sneh claim to a patent.
I therefore direct that all lands under withdrawals heretofore made
and held for indemnity purposes under the grant to the Atlantic and
Pacific Railroad Company be restored to the public domain and opened
to settlement under the general land laws, except such lands as may
be covered by approved selections ; provided the restoration shall not
ail'ect the rights acq nired ithin the primary or granted limits of any
other congressional grant. As to the lands covered by unapproved
selections, applications to make filings and en tries thereon may be received, noted and held subject to the claim of the company, of which
claim the applicant must be distinctly informed, and memoranda thereof
entered upon his papers. Whenever such application to file or enter is
presented, alleging upon sufficient prima facie showing that the land is
from any cause not subject to the company's right of Relection, notice
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thereof will be given to the proper representative of the company,
will be allowed thirty days after service of said notice within w
present objections to the allowance of such filing or entry. Should
company fail to respond or show cause before the local officers why
application should not be allowed, said application for filing or en
will be admitted, and the selection held for cancellation ; but s
the company appear and show cause, an investigation will be o
under the rules of practice to determine whether said land is su
to the right of the company to make selection of the same, which shall
be determined by the register and receiver, subject to the right of appeal in either party.
When appeals are taken from the decision of the register and receiver
to your office in the class of cases herein provided for, yon will dispose
of them without delay, and if the decision of your office shall be in favor
of the company, and no appeal be taken, the land shall be approved or
certified for patent, without requiring further action. on the part of the
company except the payment of fees and dues. If the decision of your
office should be adverse to the company, and no appeal be taken, the
selection will be canceled, and the filing or entry be allowed, subject to
compliance with the law.
The order of revocation herein directed shall take effect as soon as
issued, but filings and entries of the land em braced therein shall not be
received until after giving notice of the same by public advertisement
for a period of thirty days, it being the intention of this order that, as
against actual settlement hereafter made, the orders of the Department withdrawing said lands shall no longer be an obstacle. Bights
heretofore attaching, both of the company and of settlers, will be decided according to the facts in each case.
If any lists of selections have been presented by the company with
tender of fees, which have been rejected and not placed on file and noted
on the records of the local office, you will, if said lists are in your office
or in the local office, cause said selections to be noted on the record immediately; and if such lists are not in your office or the local office, you
will advise the attorney of the company that they will be allowed to file
in the local office said lists of selections, and the same will be noted on
the records as of the date when first presented; provided the same be
presented before the lauds are opened to filings and entries.
Very respectfully,
L. Q. C. LAMAB,
Secretary.
N OTE.-Following this decision, and acting upon the respective answers filed under the rule of May 23d, Mr. Secretary Lamar, on .August
15, 1887, revoked the orders of withdrawal made for the benefit of the
following named companies : Alabama and Chattanooga R. R. Co., California and Oregon Land Company, California and Oregon R. R. Co.
consolidated with the Uentral Pacific R. R. Co., Chicago, St. Paul Min-
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neapolis and Omaha Ry. Co., Dalles Military Road Co., Flint and Pere
Marquette R. R. Co., 11~lorida Railway and Navigation Co., Gulf and
Ship I.sland R. R. Co., Marquette, Houghton and Ontonagon R. R. Co.,
Missouri, Kansas and Texas Ry. Co., Mobile and Girard Hailroad Co.,
New Orleans Pacific Ry. Co., Northern Pacific R. R. Co., Oregon and
California R. R. Co., Oregon Central Wagon Road Co., Pensacola and
Atlantic R. R. Co., St. Louis, Iron Mountain, and Southern Ry. Co.,
St. Paul and Duluth R. R. Co., Southern Pacific H. R. Co .• Tennessee
and Coosa R. R. Co., Vicksburg aud Meridian R. R. Co., Vicksburg,
Shreveport and Pacific R. R. Co., Wisconsin Central R. R. Co., Wisconsin Farm Mortgage Co.
Th~ following companies having failed to answer, their withdrawals
were revoked as follows :
State of Alabama.-South and North Alabama; Selma, Rome and
Dalton; Alabama and Florida.
State of Florida.-Florida, Atlantic and Gulf Central ; Pensacola
and Georgia; Florida and Alabama.
State of Iowa.-Burlington and Missouri River; Chicago, Rock Island
and Pacific; Dubuque and Pacific.
State of Kansas.-St. Joseph and Denver City.
State of JJ!,i chigan.-Grand Rapids and Indiana; Jackson, Lansing
aml Saginaw; Chicago and Northwestern.
State of Wisconsin.-Uhicago and North western.
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